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At the Fund, we’re so committed to boosting your 
business, we even forego some of our income to make 
your practice more profitable. 
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policy. And they’re more than happy to charge you 
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New precedents, legislation and 
litigation techniques make Personal 
Injury and Products Liability cases 
more complex, more technical and 
more involved—just about every day. 
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to build and support your cases 
with expert help. 
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Personal Injury/Products 
Liability practice. 


If something’s happen- 
ing in Personal Injury or 
Products Liability, Matthew 
Bender has a book on it. 

In fact, a whole library. 

You'll find books that 
give you a solid foundation for 
causes of action, comparative 
negligence, evidence, compensa- 
tory and punitive damages, recov- 
ery, defenses and more. 

You'll also find helpful, easy- 
to-understand guides to demysti- 
fying the intricacies of human 
anatomy, medicine, mechanical 
engineering and even hazardous 
waste materials. 


For more information call your local Matthew Bender representative, 
or write to Don Block, 11 Penn Plaza, New York, NY 10001, 
1-800-223-1940. 


The strongest supporting cast in 
Personal Injury and Products Liability. 


Master litigators reveal successful strategies 
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we offer you great books written by outstand- 
ing practitioners. Lawyers who have 
* “been there,” winning the major cases, 
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and proven trial techniques. 


helping to shape today’s Personal 
Injury and Products Liability law. 
They ’ve written “practice-tested” 
publications to sharpen your 
litigation strategies. In addi- 
tion to the forms, checklists 
and planning guides for 
which Matthew Bender is 
famous, you'll benefit from 
the authors’ suggestions for 
everything from managing 
volumes of documents 
to finding expert witnesses 
to impeaching scientific studies. 


Don’t settle for less than 


you or your client deserves. 


You owe it to yourself and your 
practice to explore our entire 
Personal Injury and Products 

Liability line. You'll find ample 
help for a healthy practice. 
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President’s Page 


A Difficult Year, But an Aggressive Pro-Active One! 


It has been an honor and a privilege to 
have served as the president of The Florida 
Bar. The year was even more difficult than 
I anticipated, filled as it was with an 
unprecedented number of special sessions 
of the legislature. But it has been a very 
good year, with a number of significant 
accomplishments and strong beginnings. 

Detailing hours spent, miles traveled, 
speeches given or appearances on your 
behalf are relatively inconsequential when 
evaluating in my own mind whether it was 
worth the time and effort. My answer to 
whether it was worth it (a question often 
asked) is always a resounding YES! 

I will leave this year of service to the 
profession with mixed emotions, ones I am 
sure you can appreciate. 

I said last year that my presidency would 
be an aggressive, pro-active one. I also said 
we had to stop apologizing for being 
lawyers, and for the profession, while recog- 
nizing we, as a profession, have room for 
improvement. So, at every opportunity— 
with the Governor—in the legislature—on 
radio and television programs—in response 
to editorials unfairly criticizing the Bar, 
I have taken our detractors to task. The 
issues have been as diverse as unprofessional 
advertising and solicitation, the sales tax, 
the rights of citizens injured by health care 
providers, sovereignty land legislation and 
attacks on The Florida Bar by those who 
would remove regulation of lawyers from 
the jurisdiction of the Supreme Court. 
Many of you have told me that you were 
pleased that someone was finally speaking 
out for lawyers and for the profession. I 
hope that, if nothing else, I have set a tone 
for the future. If I have, then, in this 
lawyer’s opinion, the citizens of this state 


by Ray Ferrero, Jr. 


and the profession will be better served. We 
must continue to take positions, based not 
on politics, but on principle. 

On the other hand, while responding to 
our critics, I have emphasized the need for 
“professionalism.” In talks with the lawyers 
of this state, I have repeatedly stressed that 
The Florida Bar can only do so much. We 
can punish unethical conduct, put limits on 
behavior and provide inspiration and 
education. The constant theme has been 
that professionalism is an individual 
decision by each and every lawyer every 
moment of his or her waking day. Only 
through a deep and wide-scale commitment 
to professionalism will the practice of law 
be perceived by the public in general as 
being truly practiced in the public interest. 

Nowhere has professionalism and the 
public’s confidence in the judicial system 
been more sorely tested than in the area of 
lawyer advertising and solicitation (espe- 
cially direct mail targeted solicitation). It 
caused me, with the approval of your 
Board of Governors, to write an open letter 


to the citizens of a North Florida town 
which had suffered a tragedy and who were 
being besieged by lawyers soliciting cases. I 
expressed the outrage that the vast majority 
of lawyers felt about the actions of a few 
and urging them to report any unethical 
conduct to the Bar. 

Even before that tragic event, I had 
appointed two commissions charged with 
looking into the increasing abuses in those 
two areas. I’m happy to report that the 
Commission on Direct Mail Solicitation, 
after conducting extensive public hearings 
and holding numerous meetings has 
reported, your Board of Governors acted 
on their recommendations and they are 
pending before the Supreme Court for 
adoption. 

The Commission on Lawyer Advertising 
has made a preliminary report to the Board 
of Governors and will, I am sure, propose 
rule changes which meet constitutional and 
anti-trust concerns allowing “informa- 
tional” advertising that serves the public’s 
interest while restricting that which is 
“motivational” and only serves the 
pecuniary interests of the lawyer. 

Even before my term as president-elect 
began, I recognized a number of areas 
which needed critical analysis if we were to 
perform our mandated responsibilities. 

The first was in the area of lawyer 
regulation. The primary reason The Florida 
Bar exists as an organization is to function 
effectively asa regulatory agency. The 
public and you, as dues paying lawyers, 
reasonably expect the regulatory function 
to operate efficiently. In my opinion, it 
does, as I outlined in detail in my President’s 
Page in the March issue of The Florida Bar 
Journal. It was apparent to me that with 
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increasing numbers of lawyers, and a 
resultant increase in complaints, the present 
system would come under increasing 
pressure. That is why I appointed the 
Disciplinary Review Commission which I 
charged with the responsibility of com- 
pletely reviewing the regulatory function of 
the Bar and recommending procedures to 
streamline the grievance process. After 
fact-finding investigations, statewide public 
hearings and numerous working sessions, 
the commission has reported to your Board 
of Governors. 


A major recommendation was to propose 
to the Supreme Court the establishment of 
a statewide fee arbitration system based on 
successful models already in operation by a 
few voluntary bar associations in the state. 
The implementation of this initial step will 
relieve pressure from our grievance system, 
but more importantly, it will provide a 
mechanism whereby clients will be able to 
seek a forum for the settlement of legiti- 
mate fee disputes short of litigation. It is 
my hope that lawyers will respond affirma- 
tively to this in order that we can avoid the 
specter of yet another mandatory program. 

The commission’s work is continuing 
and I expect recommendations will be 
forthcoming next year, which will: 

@ Speed up the process, while protecting 
the rights of those involved; 

@ Propose methods which will allow the 
Bar to respond to legitimate questions from 
citizens, lawyers and the media in grievance 
cases concerning pending grievances where 
the public’s interest or the interests of the 
judicial system is involved. (I’m sure some 
sort of super majority vote of the Board of 
Governors would protect the Jegitimate 
privacy interest of the lawyers involved); 

®@ Propose other changes with respect to 
confidentiality; and 

® Lighten the load of the Supreme Court 
and the Board of Governors while insuring 
adequate review of the discipline system. 

The second area which I felt demanded 
review resulted, again before my term 
began, with my appointment of the Over- 
sight Committee. What caused my con- 
cern? A series of significant dues increases 
appeared to be inevitable. The workload of 
the disciplinary staff had dramatically 
increased over the past years. Mandatory 
CLE would place increased demands on 
staff and resources. The dramatic annual 
increase in membership alone placed an 
incredible burden on services. Because of 
the diligent work of this committee in 
ascertaining the need for, and effectiveness 
of, Bar programs, we now have a long 
range plan which sets priorities and makes 


recommendations with respect to our 
various activities. Some of the recom- 
mendations are already being implemented. 

Through the combined efforts of Jack 
Harkness, our executive director, and the 
cooperation of the Bar staff, committee 
and section chairs, no dues increase will go 
into effect next year. Our dues have stayed 
constant for six years, despite increased 
workload, membership and inflation! This 
was achieved through a variety of methods, 
not the least of which was stringent review 
by this administration and your Board of 
Governors with respect to all expenditures. 
The sections responded to requests to more 
accurately reflect their cost to the Bar by 
increasing their dues and bearing a greater 
portion of their direct expenses. In addition, 
several committees have or are in the 
process of converting to sections. 


Your Bar staff deserves our collective 
thanks for the manner in which they carry 
out their responsibilities. They are truly an 
outstanding group of professionals and 
contributed substantially to our balancing 
the budget and making this a fiscally 
successful year. 

With respect to relations between sec- 
tions, committees, voluntary bar associa- 
tions and the Bar, understanding mutual 
concerns and cooperation are at an all-time 
high. When requested to act on dues and 
expenses, CLE at the Midyear and Annual 
Meetings, support of FLMIC (Florida 
Lawyers’ Mutual Insurance Company), 
legislation, as well as a myriad number of 
issues, the sections and committees and 
associations, with a few isolated exceptions, 
responded positively and affirmatively. We 
must continually strive to understand each 
other’s concerns since our goal is acommon 
one—the improvement of the administra- 
tion of justice and the well being of The 
Florida Bar. 

In the same vein, we have sought greater 
participation between the law schools and 
the Bar. We have challenged them to 
provide advanced CLE and provided a 
mechanism for them to accomplish that 
goal. We have asked them to work on the 
most significant commissions and com- 
mittees of the Bar, and they have responded 
and performed admirably, providing valu- 
able insight to the problems affecting the 
Bar. I urge them to continue on this path of 
mutual cooperation. 

During the year, two unique opportuni- 
ties came to fruition. The first is one which 
I have been involved with for several years, 
i.e., the formation of FLMIC (Florida 
Lawyers’ Mutual Insurance Company). 
The second one arose in the middle of my 


administration—the opportunity to acquire 
the three acres immediately adjoining our 
present Bar headquarters, including a fully 
leased 44,000-square foot building on 
extremely favorable terms. 

With respect to the former, the lasting 
legacy of this generation of lawyers to 
future generations of Florida lawyers is the 
formation of a professional liability insur- 
ance company for lawyers, by lawyers, 
created by The Florida Bar. As I write my 
final President’s Page, the company is well 
on its way to raising the required capital. 
Once it is, Florida Lawyers’ Mutual Insur- 
ance Company will be able to begin writing 
policies. I am proud to have been associated 
with so many fine people who worked with 
me to make this particular dream come 
true. We responded to the lack of avail- 
ability and unaffordably high premium 
costs for professional liability insurance by 
providing an alternative to the commercial 
insurance market. Despite the pain of 
intensive labor in the formation of the 
company, I believe the birth to be truly 
gratifying. We should take pride in our 
progeny! 

With respect to the latter, the purchase 
of the former IBM property will provide 
the Bar with a means of orderly growth. 
It was a unique opportunity, recognized 
unanimously by your Board of Governors 
and was closed in record time. 

In the area of CLE, the framework is in 
place, due in no small measure to sound 
staff planning, which will enable us to 
implement our mandatory program with 
the least impact on the individual lawyer, 
while improving quality and accessibility. 

The year was also an extraordinary one 
in another respect. We had serving with us 
on the Board of Governors for the first time 
two public members appointed by the 
Supreme Court. This was the logical exten- 
sion of citizen participation in the workings 
- of The Florida Bar by service on local UPL 
and grievance committees and on constitu- 
tional judicial nominating commissions. 
These two dedicated Floridians deserve 
special recognition. My heartfelt apprecia- 
tion goes to Ruth Ann Bramson (Tampa) 
and Wilhelmina Tribble (Miami) for their 
service and for the fresh insight they brought 
to our deliberations. 

The past year has been in many ways the 
hallmark of my career. The challenges were 
significant (and welcome). By virtue of my 
position and responsibility as your presi- 
dent, I worked closely and was in touch 
with literally thousands of you. It was my 
privilege to renew many old friendships 
and to establish new ones. I thank each and 


every one for your service to the profession. 

To the members of this Board of 
Governors, I only wish the lawyers of the 
state could truly understand the time, effort 
and expense put forth on their behalf by 
each of you. Many of them don’t. So on 
behalf of the 42,000 lawyers of this state, I 
express our collective thanks for a job well 
done! 

During this year, my faith that the legal 
system and the public are being well served 
was continually renewed. The vast majority 


of Florida lawyers are competent, dedicated 
and sensitive lawyers who truly care for 
people and society and who love the law 
and lawyering. For them, there can be no 
greater calling! 

I have often said of myself, “I may not be 
right, but I’m never in doubt!” My sincere 
hope is that in judging this year, you felt 
that I was “right,” as well as “confident” 
and that this has been a “positive,” “aggres- 
sive,” “pro-active” year in which I repre- 
sented the interests of all Florida lawyers. 

BU 


It's worth the trip no matter how you arrived at 
St. Petersburg’s downtown business address. 
Where you’|I be greeted by a professional 
Hilton staff, 333 deluxe guest rooms, 
concierge level, business center, and over 
27,000 square feet of meeting space, that can 
accommodate groups of upto 1,000. Located 
within walking distance of bayside parks, 


museums and specialty shops. 
For group information, call (813) 894-5000 or Hilton 
Reservation Service 1-800-HILTONS. 


INESS ADDRESS 


__ St. Petersburg Hilton and Towers 
333 1stStreet South « St. Petersburg, Florida 33701 
FAX # (813) 823-4797. 
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Executive Directions 


Lawyer Referral—A Service for All 


Recently the American Bar Association 
Committee on Lawyer Referral held a meet- 
ing in Florida which I was invited to attend. 
It was an interesting experience discussing 
the way lawyer referral services operate 
from one side of the country to the other. 
There are more than 330 jurisdictions that 
have a lawyer referral service. It has become 
one of the more visible public services in- 
volving state and local bar associations. 

How many times have you heard the 
question, “How do I find a lawyer?” Many 
times the answer is that the best way to find 
a lawyer is to ask someone. “Word of 
mouth” over the years has been the way to 
find a lawyer. As the tradition of “word of 
mouth” method of finding a lawyer has be- 
come problematic as our nation has grown, 
we had to find a substitute means of assist- 
ing a person in obtaining legal services. One 
of the answers to this question is lawyer re- 
ferral services. In providing these types of 
services, bar associations are responding in 
a very responsible and efficient manner. It 
is in one respect a partial answer to the ad- 
vertising problem we are now facing. 

A lawyer referral service that is staffed by 
trained personnel can identify the type of 
legal problem the caller has and refer the 
caller to the appropriate lawyer. In some ju- 
risdictions the lawyer referral service will ac- 
tually make the appointment for the client 
with the attorney. In other jurisdictions be- 
cause of the size of the service and the 
number of calls, this is not possible. A per- 
son will be given the name of one to three 
lawyers and the client makes the appoint- 
ment. The lawyers on the referral panel are 
asked to indicate the type of cases that they 
- will handle and the person operating the 
service will refer the client to the next appro- 
priate lawyer on the list. Panel members 
must maintain professional liability insur- 
ance and are cleared through The Florida 
Bar grievance system. 

In Florida the following bar associations 
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operate and maintain lawyer referral serv- 
ices: 

Brevard County Bar Association 
Broward County Bar Association 
Clearwater Bar Association 

Collier County Bar Association 
Escambia-Santa Rosa Bar Association 
Hillsborough County Bar Association 
Jacksonville Bar Association 

Lee County Bar Association 

Orange County Bar Association 

Palm Beach County Bar Association 
Polk County Lawyer Referral 
Sarasota-Manatee Counties Bar 

Association 
Seminole County Bar Association 
St. Petersburg Bar Association 
Volusia County Bar Association 
West Pasco Bar Association —* 

The remaining 49 counties are covered d by 
the statewide Lawyer Referral Service oper- 
ated by The Florida Bar. As you can see, in 
almost every major metropolitan area of the 
state, a local bar has taken this on as a pub- 
lic service project and have been very suc- 
cessful at providing this consumer service. 

The statewide service receives approxi- 
mately 170 calls a day. Of those, 45 calls are 
informational requests. One of the things 


that all referral services have found is 
people do not always know where to go to 
solve their everyday problems. Many times 
they can be referred to another state or 
county agency that can assist them in help- 
ing them with their problem when the use 
of an attorney is not necessary. Therefore 
the total number of calls received by a law- 
yer referral service is really greater than ac- 
tually those who will use the service. The 
ability to refer these other questions is a 
service within itself. 

There are some local services that also 
provide special programs such as < special 
panel on problems with the elderly, the 
disabled, low fee and pro bono. These are 
extremely important public services that 
answer problems that are unique to these 
individuals. Particularly in the State of 
Florida the referral panels for the elderly are 
becoming more and more important. 

In Florida the state Bar does have super- 
visory powers over locally sponsored lawyer 
referral services. At the request of the 
Lawyer Referral Committee, the Board of 
Governors has recently adopted a set of 
minimum standards for referral services. 

Recently the statewide service was asked 
to take over the Dade County lawyer refer- 
ral system. We have installed an additional 
WATS line and are in the process of recruit- 
ing members from Dade County to join the 
statewide panel. I would encourage you if 
you are in the Dade County area to contact 
the Lawyer Referral Service in Tallahassee 
if you’re interested in joining the panel. 
Membership on the panel is an excellent 
way to provide a valuable public service and 
also derive a direct benefit. We anticipate 
developing a sizeable panel in the Dade 
County area. Already we are beginning to 
make referrals. 

If you are not a member of a panel I urge 
you to consider joining. If you already are a 
member, encourage others to join. You will 
be doing yourself and others a favor. J 
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Announcing the First Annual 


Barbara Sanders Memorial 
Awards for Legal Writing 


The Florida Bar Journal received an endowment from Barrett Sanders of Steel Hector & 
Davis, Miami, to establish this articles competition in memory of his wife, Barbara Sanders. 
Cash awards will be given annually from the interest earned from the endowment. 

A first place award will be presented each June, and second and third place awards will be 
given at the discretion of the judges. Judges will select winners from among articles published 
in the Journal between May and April of each 12-month period. The first competition covers 
articles published between May 1988 and April 1989. 

Articles will be judged on the quality of the manuscript as submitted, before editing and 
revision. 

The Florida Bar Journal Editorial Board will screen the articles and select finalists for 
submission to a panel of judges. Winners will be announced in The Florida Bar News each 
June and the awards will be presented at The Florida Bar Annual Meeting. 

Judges will select winners according to the following criteria and point system: 


Writing Quality: 100 points Style: 50 points 
Organization Reader appeal 
Usage: diction and grammar Appropriateness of style to topic 
Mechanics: spelling, punctuation, Liveliness 
capitalization Forcefulness 
Conciseness Eloquence 
Clarity Persuasiveness 
Harmony 
Substantive Quality: 100 points Balance 
Logic 
Thoroughness of research Degree of Difficulty: 50 points 
Thoroughness of analyses Technical expertise 
Usefulness Complexity 
Originality (including point of view, Inherent comprehensibility 
topic, analysis) 
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Judging Florida’s Judges ... 


What LOOKS Likea 


TALKS Like 


ACTS Like 


he answer is: The Florida Judicial Qualifi- 

cations Commission. This article will 

demonstrate that the commission is part of 

a fundamentally flawed method of judg- 
ing judges that provides no hearing or other pro- 
cedural protection to a judge. Anticipating the 
reaction that this article is unbalanced and radical, 
consider this observation by C. Wright Mills: “When 
little is known, or only trivial items published, then 
plain description becomes a radical fact.” 

How can a fundamental flaw surface now, after 
15 years of shepherding judges? It is very simple. In 
the past, judges have merely accepted the judicial 
authority of the commission and acquiesced in its 
“hearing,” and they have even asserted that the com- 
mission was “judge and jury.” The flaw reveals itself 
when one realizes that the opposite is true—the com- 
mission is neither judge nor jury. 

The Florida Judicial Qualifications Commission 
was created in the 1973 Florida Constitution, art. V, 
§12(a), which states: 

There shall be a judicial qualifications commission vested 
with jurisdiction to investigate and recommend to the 
Supreme Court of Florida the removal from office of any 
justice or judge whose conduct, during term of office . . . 
demonstrates a present unfitness to hold office, and to in- 
vestigate and recommend the reprimand of a justice or judge 
whose conduct, during term of office ... warrants such a 
reprimand. 

Note well that the mandate and the authority of 
this commission are to “investigate and recommend,” 
period. If the reader looks for words of authority to 
judge, or decide, or hear, or make findings of fact, 
the reader will look in vain. There is no such author- 
ity. In fact, the power to conduct a hearing was taken 
away from the commission by the 1973 Constitution, 
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But 


by Judge Joseph P. Baker 


amending art. V, §17A of the 1968 Florida Consti- 
tution. 

Confirming the lack of authority of the Florida Ju- 
dicial Qualifications Commission to make any deci- 
sions or findings, or do anything judicial at all, we 
have the holding of the Florida Supreme Court in 
State ex rel. Turner v. Earle, 295 So.2d 609 (Fla. 
1974). In that case, the petitioner sought a writ of pro- 
hibition against the commission, arguing, as is usu- 
ally, but wrongly argued, that the Florida Judicial 
Qualifications Commission is “judge and jury.” The 
Florida Supreme Court put this to rest. The Florida 
Judicial Qualifications Commission is neither judge 
nor jury, and cannot be. In the words of the Supreme 
Court at 610: 

(W)e must initially conclude that prohibition does not lie 
herein because the Judicial Qualifications Commission has 
no power to enter judgments or orders. The Judicial Quali- 
fications Commission is not a judicial tribunal or commis- 
sion within the purview of Article V, Section 3(b)(4), Flor- 
ida Constitution, F.S.A. But rather, it is the duty of this 
commission to investigate judicial conduct and make rec- 


ommendations . . . as to discipline of a judge to the Supreme 
Court.... 

Since the commission lacks the power essential to 
judicial or quasi-judicial tribunals either to reach a final deci- 
sion or to implement that decision, prohibition is an inap- 
propriate remedy, sub judice. 


So, we have a commission, composed of one part 
judges, one part lawyers, and one part laymen, who 
have no judicial or quasi-judicial power, and who 
have the constitutional mandate to “investigate,” and 
after completing the investigation to “recommend” 
something or the other to the Supreme Court. 

This article should end here. There is no ambigu- 
ity about the quoted constitutional provisions or the 

(Continued on page 14) 


Is the System Fair? 


Judicial Disciplinary Proceedings: 


Constitutional and 


Sensible Alternative 


by Richard T. Earle 


he fatal fissure in the foundation of Judge 

Baker’s article, critical of Florida’s 

system for the removal and discipline of 

judges, is exposed in the first paragraph 
which states that Florida’s system “provides no 
hearing or other procedural protection to a judge.” 
First, the statement ignores the numerous pro- 
cedural protections afforded a judge by the Flor- 
ida Constitution, the Supreme Court of Florida, and 
the arm of the court charged with conducting investi- 
gations and making recommendations involving judi- 
cial misconduct and disability, the Judicial Quali- 
fications Commission. Second, the statement reveals 
that a concern for public confidence in the judiciary 
is not a touchstone of the article. However, an 
appropriate system for judicial discipline must be sen- 
sitive to both public confidence in the judiciary and 
the rights of the judiciary. Florida’s constitutionally 
created JQC strikes a sensible balance between those 
objectives. 

On November 8, 1966, the people of the State of 
Florida approved a revision to the Florida Constitu- 
tion, art. V, §17 (1968), which established the JQC. 
Thereafter, the legislature proposed additional revi- 
sions which were adopted in elections in 1972, 1974 
and 1975. Today, art. V, §12 of the Florida Constitu- 
tion delineates the composition, jurisdiction and 
authority of the JQC. Pursuant to this provision, the 
JQC is required to investigate complaints of judicial 
misconduct and recommend to the Supreme Court of 
Florida either removal or reprimand for persistent 
_ failure to perform judicial duties, for other conduct 
unbecoming a member of the judiciary demonstrating 


to the 


Impeachment Process 


a present unfitness to hold office, or recommend in- 
voluntary retirement for permanent disabilities that 
seriously interfere with the performance of judicial du- 
ties.! These recommendations must be made by two- 
thirds of the 13-member commission. The Supreme 
Court of Florida ultimately determines whether re- 
moval, reprimand or involuntary retirement is appro- 
priate in reviewing the commission’s findings of fact 
which must be supported by “clear and convincing 
evidence.” The Supreme Court has adopted rules 
governing the operation of the JQC with respect to its 
investigations, notice requirements, filing of formal 
charges, hearings, procedural operation, admission of 
evidence, voting requirements and filing of recommen- 
dations.3 

In its 22-year history, the JQC has effectively pro- 
moted public confidence in the judiciary and pro- 
tected the rights of judges charged with misconduct. 
The JQC is not a court and does not operate like a 
court. Instead, the JQC fills a useful purpose in facili- 
tating the judicial disciplinary process by supplying 
the Supreme Court with vital information necessary 
to promote the administration of justice and provid- 
ing an alternative to the difficult and rarely used 
impeachment process prescribed in art. III, §17 of the 
Florida Constitution. The success of this alternative 
approach is demonstrated by Florida’s experience 
and that of 48 other jurisdictions with some type of 
judicial disciplinary procedures other than impeach- 
ment.‘ 

Nevertheless, Judge Baker asks us to return to sole 
reliance upon the impeachment process — a process 
he himself describes as “very cumbersome.” Impeach- 

(Continued on page 14) 
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Like a Court, But Isn't 


(Continued from previous page) 

interpretations by the Supreme Court. If 
the Florida Judicial Qualifications Com- 
mission were following its mandate, it 
would be investigating charges against 
judges, disregarding some, privately dis- 
posing of others, and in some cases making 
recommendations to the Florida Supreme 
Court for discipline of certain judges. The 
court could then pursue the matter in some 
presumably judicial manner. 

Considering the system for judging judges 
created by the Florida Constitution, we 
have arrived at a procedural hiatus. What 
happens after the Florida Judicial Qualifi- 
cations Commission has-investigated and 
made a recommendation to the state’s Su- 
preme Court? The Florida Supreme Court 
has acknowledged that the accused judge is 
entitled to a fair hearing, under basic con- 
stitutional principles, the same as any other 
professional who may lose his job if found 
guilty.! Who conducts the hearing? What 
procedure will be followed to give the judge 
his full and fair hearing? 

The Florida Judicial Qualifications Com- 
mission has answered this question by as- 


Sensible Alternative 


(Continued from previous page) 
ment remains the ultimate remedy for 
misconduct ‘in high office and has only 
been sparingly used in Florida.‘ 
Impeachment cannot expeditiously disci- 
pline the judiciary for violations of the Code 
of Judicial Conduct. Some violations may 
escape the hue and cry of the public or be 
less sensational than those which grab the 
attention of the legislature. Violations of the 
Code of Judicial Conduct which go unad- 
dressed, however, do harm the public’s per- 
ception of judicial integrity and imparti- 
ality. As stated in the case In re Kelly, 238 
So.2d 565, 566 (Fla. 1970), cert. denied, 401 
U.S. 962 (1971), which first challenged a 
proceeding of the JQC: 
Conduct unbecoming a member of the judiciary 
may be proved by evidence of specific major inci- 
dents which indicate such conduct, or it may also 
be proved by evidence of an accumulation of 
small and ostensibly innocuous incidents which, 
[taken] together, emerge as a pattern of hostile 
conduct unbecoming a member of the judiciary. 
The citizens of Florida cannot afford a 
system of judicial discipline which only casts 
the light of scrutiny upon the publicized and 
the sensational. Fortunately, the choice is 
not, as characterized by Judge Baker, be- 
tween the “very cumbersome process of im- 


suming it will conduct.the “hearing” some- 
where in the course of its investigation and 
before making its recommendations. It has 
-even adopted rules for this “hearing.” In do- 
ing so, it has completely disregarded its own 
constitutional mandate and Supreme Court 
interpretations saying that the commission 
has no judicial or quasi-judicial powers. Ob- 
viously, the members of the commission 
rushed in to provide a “hearing,” because 
if there were no hearing at all on charges 
against a judge, there is no semblance of due 
process of law. 

To attempt to give just such a semblance 
of due process, by its Rule 12 the commis- 
sion adopted the Florida Rules of Civil Pro- 
cedure. The result is not to make commis- 
sion proceedings fairer, but to make them 
less fair to a judge who is being investigated. 
Rules of civil procedure in common law 
courts operate on the assumption that there 
are at least two adversarial parties. In a Ju- 
dicial Qualifications Commission inquiry 
concerning a judge, there is only one party— 
the judge. Take discovery under rules of civil 
procedure by way of illustration. To what 
“party” is the judge going to send interroga- 
tories, and what “party” is going to answer 
them under oath? Can interrogatories be di- 


peachment” and an unconstitutional, “con- 
venient trial by a select committee.” 

On four separate occasions, the Supreme 
Court of Florida has held that the operation 
of the JQC does not deny a judge due proc- 
ess of law: In re Gridley, 417 So.2d-950, 955 


(Fla. 1982); In re LaMotte, 341 So.2d 513, 


518 (Fla. 1977); In re Boyd, 308 So.2d 13, 
22 (Fla. 1975); In re Kelly, 238 So.2d 565, 
570-571 (Fla. 1970), cert. denied, 401 U.S. 
962 (1971). All but one of these cases was 
decided after the 1973 revision of the Flor- 
ida Constitution which deleted express refer- 
ence to hearings conducted by the members 
of the commission or by retired justices or 
judges appointed by the Supreme Court to 
act as special referees. 

The fact that express reference to a hear- 
ing is no longer contained in the text of the 
Florida Constitution is without constitu- 
tional significance. The JQC has always 
held hearings following the filing of formal 
charges against a judge for judicial miscon- 
duct. The JQC is granted, by the Supreme 
Court of Florida, such jurisdiction and 
power as are necessary to conduct such 
hearings.® Those hearings have always been 
conducted in accordance with rules ap- 
proved by the Supreme Court of Florida. 
On no occasion has the Supreme Court held 
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rected to the members of the commission 
asking them to whom they have talked, 
what evidence they have seen, pertaining to 
the judge? The answer is no. When a judge 
has attempted to direct interrogatories to 
the members of the commission, they have 
refused to respond. On the other hand, the 
judge is a party and must respond fully and 
under oath to interrogatories and must sub- 
mit to all other discovery devices of the 
Rules of Civil Procedure. 

‘The commission is the judge of one thing, 
and that is its own rules. It drew these rules, 
which were approved by the Florida Su- 
preme Court on September 13, 1984 (458 
So.2d 1116). Under Florida Judicial Quali- 
fications Commission Rule 9(b), the com- 
mission is responsible for resolving disputes 
and motions involving its rules. Since dis- 
putes about discovery are between the com- 
mission and the judge, and the motions are 
between the judge and the commission, the 
commission becomes the judge of its own 
positions in these disputes and motions. 
Needless to say, the commission consistently 
upholds the commission. 

As a further attempt to give its proceed- 
ings the semblance of fairness, commission 
Rule 13 was adopted under which the com- 


that such proceedings, before or after 1973, 
violate due process. 

As recently stated in Clayton v. Hollis, 
489 So.2d 813, 816 (Fla. Sth DCA 1986), 
“{e]nforcement of court-adopted procedural 
and administrative rules, as well as judicial 
ethics, is for the judicial branch of govern- 
ment, just as the enforcement of congres- 
sional rules, adopted by the legislative 
power to govern itself, is for that branch of 
government.” Constitutionally, the Su- 
preme Court of Florida is empowered to 
discipline or remove judges from office “so 
long as the adjudication of unfitness rests 
on constitutionally permissible standards 
and emerges from a proceeding which con- 
forms to the minimum standards of due 
process.”8 The procedures utilized by the 
JQC and the Supreme Court of Florida cer- 
tainly meet those standards. 

Rule 16 of the Florida Rules of the Judi- 
cial Qualifications Commission (FRJQC), 
as approved by the Florida Supreme Court 
in 1984, generally prescribes the procedural 
rights of a judge subject to disciplinary 
charges, including: 

(1) The right and reasonable opportunity to de- 
fend against the charges by the introduction of 
evidence; 

(2) The right to be represented by an attorney; 

(3) The right to examine and cross-examine 


mission conducts a “hearing,” and by a fur- 
ther Rule 15, only “legal evidence” will be 
received at the “hearing.” There is nothing 
unusual about investigating bodies conduct- 
ing public hearings; legislative committees 
do it all of the time, but who ever heard of 
an investigator adopting rules of evidence? 

In all of the countries that have a civil law 
tradition, judges have investigative powers 
and duties. But the civil law courts do not 
have rules of evidence, as we know them, 
and they think the common law courts are 
very strange indeed to have restrictions on 
the information judges can receive during 
their investigation of a case. 

In reality, with the Florida Judicial Quali- 
fications Commission, there are no limita- 
tions on the evidence it can receive. After 
all, it does all of the investigating it wants 
and collects all of the information it feels 
it needs, before filing formal charges, and 
it continues to collect evidence and infor- 
mation without limitation up to the “hear- 
ing.” It is only at the investigatory hearing 
that the rules of evidence come into play by 
operation of acommission rule. Rules of evi- 
dence operate only as a limit on the evidence 
the judge can bring before the commission 
at the investigatory hearing of which the 


witnesses; 

(4) The right to issue subpoenas for attendance 
of witnesses to testify or produce books, papers, 
and other evidentiary matter; 

(5) The right to a copy, at his expense, of all or 
any portion of the testimony in the proceedings 
transcribed; and 

(6) The right to an attorney ad litem, unless the 
judge is already represented by a guardian, if the 
judge is adjudicated incompetent. 

In addition, the FRJQC establish more 
specific procedural protections, including: 

(1) Notification by personal service or reg- 
istered mail of the existence and nature of 
an investigation before the commission de- 
termines there is probable cause to initiate 
formal charges, FJQCR 6(b); 

(2) A reasonable opportunity to make a 
statement before the coramission before a 
probable cause decision, personally or by an 
attorney, verbally or in writing, sworn or 
unsworn, explaining, refuting or admitting 
the alleged misconduct or disability, Jd.; 

(3) Prompt notification if the investiga- 
tion does not disclose probable cause to 
warrant further proceedings, FRJQC 6(d); 

(4) A notice of formal charges if probable 
cause is found specifying in ordinary and 
concise language the charges and essential 
facts alleged against the judge, FRJQC 7(a), 
(b); 

(5) The opportunity for the judge to file a 


judge is the subject. The commission has all 
of the evidence accumulated during its in- 
vestigation, collected without any rules, to 
consider in making its recommendations. 
The judge’s evidence is screened by the rules 


It is inconsistent with the 
principles of republican 
government to create now a 
new tyranny of committee to 
decide whether a judge 
should remain in office or 
how the judge should 
conduct himself 


of “legal evidence,” whatever the commis- 
sion says that may mean. 

It can be seen, then, that adopting rules 
of civil procedure, conducting an investiga- 
tory public hearing with rules of “legal evi- 
dence” does not make proceedings of the 


written answer to the charges within 20 days 
after service of the notice of formal charges 
upon him, FRJQC 7(b) and 9; 

(6) An opportunity to respond to any or- 
der of the commission for the judge to show 
cause why the commission should not rec- 
ommend to the Supreme Court that he be 
suspended, with or without compensation, 
while the inquiry is pending, FRJQC 8; 

(7) At least 20 days prior notice of a hear- 
ing which shall be set by the commission 
after the judge’s answer has been filed or the 
time for filing such answer has expired, 
FRJQC 11; 

(8) Unless determined by the affirmative 
vote of at least nine commission members, 
the hearing(s) shall be held in the judge’s 
county of residence if he so elects, Jd.; 

(9) Upon demand, the commission’s 
counsel must promptly furnish to the judge 
or his lawyer the names and addresses of all 
witnesses to be offered at the hearing, to- 
gether with copies of all written statements 
or testimony of such witnesses in the posses- 
sion of the commission relevant to the hear- 
ing and not previously provided, FRJQC 
12; and 

(10) Application of the Florida Rules of 
Civil Procedure in all formal proceedings 
and the Florida Rules of Evidence at all 
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Judicial Qualifications Commission fairer, 
but makes them less fair. These rules do not 
introduce due process, but make it impos- 
sible for the judge to have a proper hear- 
ing or any due process at all. Thus, the 
Florida Supreme Court cannot act to 
remove or reprimand a judge unless it is will- 
ing to do so without the judge having any 
hearing at all! It is not enough for the com- 
mission merely to adopt Florida’s tourism 
slogan, “The rules are different here,” and 
go on with business as usual. There is no 
way to generate, from an investigative body 
that has no judicial or quasi-judicial power, 
any kind of system that wi!! meet minimum 
due process requirements of state and 
federal constitutions. Somebody has to 
conduct a hearing for an accused judge. The 
Judicial Qualifications Commission has no 
jurisdiction to do so. The Florida Supreme 
Court does not conduct evidentiary hear- 
ings. So, where are we? 

So far as the reported opinions of the 
Supreme Court of Florida show, no judge 
has challenged the judicial or quasi-judicial 
power of the commission. Judges have ac- 
cepted the commission’s power. In re Kelly, 
238 So.2d at 570 (Fla. 1970), for example, 


(Continued on next page) 


hearings, FRJQC 12(a) and 15. 

The foregoing specific rules, like all rules 
of the FRJQC, may be repealed by general 
law enacted by the majority of each house 
of the legislature or by the concurrence of 
five justices of the Supreme Court of Flor- 
ida.? To date no such repeals have occurred. 

To ensure impartiality and diverse repre- 
sentation on the commission, the Constitu- 
tion requires that its members be composed 
of six judges (two from the district courts of 
appeal, two from the circuit courts, and two 
from the county courts — all elected by the 
judges of those respective courts); two law- 
yers (chosen by The Florida Bar Board of 
Governors); and five layperson electors re- 
siding in the state (appointed by the Gover- 
nor).! At least seven of the members must 
vote to find probable cause against a judge 


_ or recommend suspension of a judge pend- 


ing the proceedings.'! A finding that a judge 
is guilty of the infraction charged and a rec- 
ommendation of discipline to the Supreme 
Court of Florida, following such a finding, 
must be voted for by at least nine mem- 

bers.!2 
At the time the JQC recommends disci- 
pline, it must be remembered that the judge 
has still not yet been disciplined. As re- 
(Continued on next page) 


Like a Court, But Isn't 


(Continued from previous page) 

considers Judge Kelly’s description of the 
commission as “being vested with the func- 
tions of investigation, prosecution, grand 
jury, and judge and jury of facts and law.” 
This is a common but mistaken perception 
of the commission by Florida lawyers and 
judges. It overlooks the reason for the 
anomolous form and function of the commis- 
sion. The Supreme Court in Kelly at 571 
rightly observed that “the Judicial Qualifi- 
cations Commission is not technically a 
judicial tribunal.” What, then, is it, “techni- 
cally”? 

Anglo-American law offers no good analo- 
gies, but if one were to compare the Flor- 
ida Judicial Qualifications Commission and 
its proceedings to civil law courts, there is 
a striking similarity. Civilian courts and the 
commission operate, for the most part, in 
secret. Both conduct interviews of witnesses 
and other investigative pursuits, and both 
civilian courts and the commission place 
great emphasis on building a written record, 
a dossier of sworn statements and other 
documents, to substantiate their cases. The 
proceedings are nonadversarial, meaning 


Sensible Alternative 
(Continued from previous page) 
quired by the constitution, the Supreme 
Court of Florida is the only body capable 
of disciplining a judge.!3 After the commis- 
sion makes a determination recommending 
discipline, retirement, or removal of a judge, 
the Supreme Court of Florida reviews the 
recommendation according to the Florida 
Rules of Appellate Procedure, FRJQC 22, 
and determines whether the recommenda- 
tion is supported by “clear and convincing 
evidence” in the record.!4 The JQC’s recom- 
mendation is not binding on the Supreme 
Court of Florida which may adopt it, re- 
duce the discipline recommended, or dis- 
miss the charges. !5 

The constitutional framework and proce- 
dural rules governing the removal and invol- 
untary retirement of Florida judges cer- 
tainly accords members of the judiciary the 
due process required by law. In addition, 
Florida’s judicial discipline system protects 
the interests of the public and promotes con- 
fidence in the integrity and impartiality of 
the judiciary. Conduct harmful to this im- 
portant public objective has historically es- 
caped the attention of the legislative im- 
peachment process. 

Judge Baker also fails to highlight ade- 


the civilian court and the commission ac- 
tively participate in the investigation through- 
out, and the public “hearing” is not the focus 
of fact finding, as it is in acommon law trial. 

The underlying principle of proceedings 
in civil law countries, as before the commis- 
sion, can be seen as trying to establish a well- 
documented and rational record to justify 
its conclusions, which is in contrast to re- 
lying on the oral “trial” to a jury of laymen 
who make the call, guilty or not, without 
any explanation, that is known only to com- 
mon law countries. The composition of a 
typical civilian court and the commission is 
similar—a mixture of judges and laymen. 
Finally, both civil law systems and the com- 
mission look to a code for the legal princi- 
ples, not to a pattern of judge-decided ap- 
pellate opinions. 

What the commission looks like, sounds 
like, and acts like, is a civilian court. There 
are many commendable things about civil 
law, and perhaps common law judges are 
best judged in a civilian manner. But, as any 
civilian lawyer could immediately discern, 
the Florida Judicial Qualifications Commis- 
sion is not a court. This is immediately evi- 
dent to a civil lawyer because he would see 
that the decision is not made by the com- 


quately the other important players in the 
constitutional scheme of judicial discipline. 
For one, the Supreme Court of Florida is 
the only judicial body which can discipline 
a Florida judge and validly approve the 
rules of procedure used by the JQC. To ig- 
nore the ultimate role of the Supreme Court 
is to miss the whole and dwell on a part of 
the judicial disciplinary process. 

Another player omitted from Judge 
Baker’s discussion is the counsel to the 
JQC. In practice, the opposing party to a 
judge subject to disciplinary proceedings is 
the lawyer appointed by the JQC. Discov- 
ery requests propounded by a judge are 
served upon JQC counsel. In addition, JQC 
counsel must supply to the judge the names, 
addresses and statements of witnesses to ap- 
pear at a disciplinary hearing. The JQC ap- 
plies its rules to resolve disputes between the 
JQC counsel and the judge’s lawyer. 

The observation that the JQC is not a 
“court,” begs the question. In State ex rel. 
Turner v. Earle, 295 So.2d 609, 611-612 
(Fla. 1974), the Supreme Court of Florida 
concluded that the JQC as not a judicial or 
quasi-judicial tribunal because it lacked the 
constitutional power “to reach a final deci- 
sion or implement that decision.” As a re- 
sult, the Earle court held that the JQC was 
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mission, but by the Supreme Court. A civil 
lawyer could not even imagine a separation 
of functions in which one body, the com- 
mission, investigates, collects, hears and sees 
the evidence, and another body, the Flor- 
ida Supreme Court, makes the judicial de- 
cisions. 

There are a number of very serious legal 
problems for members of the commission 
once it is understood that they are neither 
judicial nor quasi-judicial. For one thing, 
there is no immunity from litigation or li- 
ability. For another thing, the commission 
is subject to F.S. 286.011, commonly known 
as the Florida Government in the Sunshine 
Act, and commission meetings are public, 
but it continues to meet and deliberate in 
secret. For a third thing, they completely 
and unjustifiably disregard the Florida Pub- 
lic Records Act, F.S. §119.01, by claiming 
a “work product” privilege for their entire 
investigation and all interviews of potential 
witnesses. Both cited statutes, as to public 
meetings and public records, carry criminal 
sanctions for violators. 

Now, if it seems odd that the constitu- 
tional commission created to judge judges 
should not have any judicial or quasi-judi- 
cial powers, it shouldn’t. The business of 


not subject to a writ of prohibition, but 
rather subject to the all writs power of the 
Supreme Court. 

In Earle at 611, the Supreme Court char- 
acterized the JQC as “an adjunct of the judi- 
cial branch” which “shares the responsibility 
with the Supreme Court in matters involv- 
ing discipline of judges.” Earlier the court 
had observed that “[{w]hile the Judicial 
Qualifications Commission is not techni- 
cally a judicial tribunal, its findings and 
recommendations should be considered as 
though an intermediate agency of this 
Court. !¢ 

Obviously, the JQC is not a judicial or 
quasi-judicial tribunal. That is not the issue. 
The issue is whether it acts like one. Judge 
Baker suggests that it does. But, the very 
case he cites to raise the issue, State ex rel. 
Turner v. Earle, answers the question — no, 
it does not. 

Because the JQC cannot reach a final dis- 
ciplinary decision or implement such a deci- 
sion, the Earle court at 611 held that it was 
not a “court.” The fact that the JQC is not 
a court, however, does not mean it, as an 
arm of the Supreme Court, cannot con- 
stitutionally investigate, conduct hearings, 
make findings of fact and propose recom- 
mendations to the Supreme Court. 


ill 
| 
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judging judges is not a judicial matter in our 
tradition of government. It is a governmen- 
tal power assigned to the legislature. 

Let’s be very clear that the procedural 
problems are not due to failures of commis- 
sion members. The flaw in the system is 
fundamental and cannot be remedied. Don’t 
forget that judges are elected public officials 
and constitutional officers. They have been 
chosen by election by the people, the same 
as the Governor, sheriffs, members of the 
legislature. Who is going to countermand 
the people’s decision? A committee? Would 
anyone seriously advance an appointed com- 
mittee to remove or otherwise sanction the 
Governor of Florida? Did the Florida 
Constitution give such power to the Flor- 
ida Judicial Qualifications Commission? 
Clearly not. 

Judicial tenure has been assured in our 
legal system since the English Act of Set- 
tlement in 1701. In the United States it has 
been the representative body of elected con- 
stitutional officers who sat in the legislature 
who could impeach elected officials of the 
judicial branches. This is a very cumbersome 
process, and one employed only for “high 
crimes and misdemeanors.” Can trial by im- 
peachment be replaced by the more conven- 


Finally, Judge Baker counterintuitively 
criticizes two procedural aspects of the judi- 
cial disciplinary process which are designed 
to protect judges. First, the: application of 
the rules of evidence to JQC hearings. Sec- 
ond, the confidentiality of JQC proceedings 
prior to filing charges with the Supreme 
Court. 

Application of the rules of evidence to 
disciplinary hearings prevents disciplinary 
recommendations unsupported by relevant 
and material evidence taken under oath. 
When coupled with the requirement that 
such evidence be “clear and convincing” to 
warrant a disciplinary decision by the Su- 
preme Court, the judiciary is protected from 
abuse. 

Likewise, the constitutional cloak of con- 
fidentiality over JQC proceedings prior to a 
finding of probable cause and the filing of 
charges with the Supreme Court is designed 
to protect judges from unsubstantiated and 
retaliatory complaints of judicial miscon- 
duct. As explained by Justice Overton in 
Forbes v. Earle, 298 So.2d 1, 4 (Fla. 1974): 
“We realize that often secrecy is considered 
the opposite of credibility, but it is generally 
recognized that confidentiality is necessary 
for this type of board or commission to op- 
erate.”!7 


ient trial by a select committee? 

Those who composed art. V of the 1972 
Florida Constitution recognized the Judi- 
cial Qualifications Commission was no 
court. Even if the commission was allowed 
to assume some court-like characteristics, 
the constitution could not vest this commis- 
sion with the power to be real judges of 
judges without abandoning fundamental 
principles of republican government that 
have held sway in Europe, England and the 
United States since the 18th century of revo- 
lutions against tyranny. It is inconsistent 
with the principles of republican govern- 
ment to create now a new tyranny of 
committee to decide whether a judge should 
remain in office or how the judge should con- 
duct himself. Remember, the Florida Judi- 
cial Qualifications Commission is not an 
elected body. It is politically oxymoronic in 
our nation to review democratic elections 
with convenient committees who can re- 
verse elections of judges. 

It is inherent in a republican form of gov- 
ernment, with a common law system, that 
elected judges make laws, enforce the laws, 
interpret the laws and judge its residents. It 
is only the people themselves or their demo- 
cratically elected public officials who can 


In Landmark Communications, Inc. v. 

Virginia, 435 U.S. 829 (1978), the Supreme 
Court observed that such confidentiality re- 
quirements foster filing complaints and en- 
couraging witness participation, while si- 
multaneously protecting judges from publi- 
cation of groundless claims of misconduct, 
facilitating resignation or retirement when 
warranted without attendant publicity and 
enabling disciplinary bodies to suggest cor- 
rection for minor complaints without public 
knowledge. These sentiments were foreshad- 
owed by the Supreme Court of Florida in 
1974, when it noted in Forbes v. Earle, 298 
So.2d 1, 4 (Fla. 1974): 
The purpose is to process complaints concerning 
the judiciary from any and all sources, while re- 
quiring confidentiality from possible recrimina- 
tion and the judicial officer from unsubstantiated 
charges. Confidentiality is also necessary for the 
Commission to carry out its responsibility to 
make suitable recommendations concerning judi- 
cial personnel problems that affect court effi- 
ciency. Eliminating the confidentiality of these 
proceedings would also eliminate many sources 
of information and complaints received by the 
Commission not only from lay citizens and liti- 
gants but also from lawyers and judges within the 
system. 

The Supreme Court of Florida has al- 
ready considered the propriety of JQC 
proceedings being held in secret. In Jn re 
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change the laws, and change those who 
make, apply, and carry out the laws. Ours 
is, in final analysis, government of the peo- 
ple, and their elected representatives, not gov- 
ernment of appointment committees. Courts 
have been telling executives and legislatures 
for years that they cannot delegate consti- 
tutional responsibilities, and now the courts 
need to recognize the same is true for the 
judiciary. 


' See In re Kelly, 238 So.2d 565 (Fla. 1970). 


Judge Joseph P. Baker was ap- 
pointed by Governor Reubin Askew 
in 1977 to the Ninth Judicial Circuit 
Court. Prior to the appointment, he 
was in private practice in Orlando for 
15 years. He received a B.A. from 
Swarthmore College and LL.B. de- 
gree from the University of Michigan. 

He writes this article based on per- 
sonal experience with the Judicial 
Qualifications Commission which 
brought charges of unconventional 
courtroom behavior against him. All 
charges were later dropped when he 
agreed to change his courtroom style. 


Gridley, 417 So.2d at 955 (Fla. 1982), the 
subject judge requested that the JQC deli- 
berations in his case be voided because they 
were conducted in private. The 
Gridley court flatly rejected this conten- 
tion. 

Judge Baker’s suggestion that the confi- 
dentiality requirement of JQC proceedings 
runs afoul of the Florida Government in the 
Sunshine Act and the Public Records Act 
overlooks the plain language of those stat- 
utes. First, the Government in the Sunshine 
Act clearly exempts the nonpublic portion 
of JQC proceedings from disclosure. The 
act states at F.S. §286.011(1) (1987) that 
“{a]ll meetings of any ... commission of 
any state agency or authority ..., except as 
otherwise provided in the Constitution, at 
which official acts are to be taken are 
declared to be public meetings....” [empha- 
sis added] The confidentiality requirement 
applicable to the JQC is imposed by art. V, 
§12(d) of the Florida Constitution. Second, 
the Public Records Act expressly provides 
for a work product privilege applicable to 
the mental impressions, conclusions and 
theories of the commission or its attor- 
neys.'8 Any disadvantage to a subject judge 
by this statutory privilege is certainly ame- 

(Continued on next page) 


Sensible Alternative 


liorated by the requirement that, upon de- 
mand, the identity and statements of wit- 
nesses be disclosed to the judge and his at- 
torney prior to any hearings.!9 

In summary, the criticisms leveled against 
the JQC by Judge Baker do not completely 
reflect the nature of Florida’s judicial disci- 
pline system. The JQC is only one part of 
that scheme. Another indispensible part is 
the Supreme Court of Florida. When 
placed in constitutional perspective, the 
JQC is not a court, but an intermediate 
agency of the Supreme Court. Repeated de- 
cisions of the Supreme Court have held that 
the JQC’s operation and hearing procedures 
meet the requirements of due process and 
constitutional fairness. 

To abandon art. V, §12 of the Florida 
Constitution would circumvent the intent of 
the people of Florida “to create a system by 
which the Judicial Qualifications Commis- 
sion and the Supreme Court would quickly 
deal with judges unworthy of their offices 
and have them replaced by people meeting 
the highest ethical standards.” Florida, like 
48 other jurisdictions, has created an alter- 
native to the impeachment process which is 


onc 


designed to effectuate that intent. Florida’s 
system of judicial discipline, utilizing the 
JQC, should not be disregarded in favor of 
the more procedurally cumbersome and par- 
tisan process of impeachment. The present 
system constitutionally and sensibly bal- 
ances the judges’ interest in procedural pro- 
tection with the public’s interest in the 
proper administration of justice. BJ 


Fia.Const. art. V, §12(f). 

2In re Lamotte, 341 So.2d 513, 516 (Fla. 
1977). 
3In re Florida Judicial Qualifications Com- 
mission, 458 So.2d 1116 (Fla. 1984). 

4See Landmark Communications, Inc.v. Vir- 
ginia, 435 U.S. 829, 834 (1978). 

5 See Karl and Davis, Impeachment in Flor- 
ida, 6 Fia.St.U.L.REv. 1, 55-56. 

6 FIQCR 3(b). 

7 See also Traynor, Who Can Best Judge the 
Judges, 53 Va.L.REv. 1266 (1967). 

8In re Kelly, 238 So.2d at 569 (Fla. 1970), 
cert. denied, 401 U.S. 962 (1971). 

9 Fia.Const. art. V, §12(d) (1987). 

10 FLa.Const. art. V, §12(a) (1987). 

1! FRJQC 1 (b)(2). 

12 FRJQC i (b\4). 

'3 FLa.Const., art. V, §12(f) (1968); In re 
LaMotte, 341 So.2d 513, 516 (Fla. 1977). 

14In re LaMotte, 341 So.2d 513, 516 (Fla. 
1977). 
15 See In re Dekle, 308 So.2d 5 (Fla. 1975) 
(JQC recommended removal, Supreme Court is- 


just another ‘technical issue’. It’s a unique blend of 
precise schedules and imprecise trade practices. 

andcustoms that become a maze to unravel. That’s 

_ why at WHI we maintain one of the largest staffs of _ 


consultants to the construction industry 
le Blvd. Suite 309A « 
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sued public reprimand); In re Boyd, 308 So.2d 13 
(Fla. 1975) (same); In re Shearer, 377 So.2d 970 
(Fla. 1979) (JQC recommended public repri- 
mand, Supreme Court dismissed charges). 

16 In re Kelly, 238 So.2d 571 (Fla. 1970), cert. 
denied, 401 U.S. 962 (1971). 

'7 See Annot. 5 A.L.R. 4th 730, 732 n. 3 (1981) 
(“Apparently the only jurisdiction [in the nation] 
which lacked a confidentiality requirement as of 
1978 was Puerto Rico.”). 

18 FLa.Star. §119.07(3)(0) (1986). 

FRIQC 12(b). 

20 State ex rel. Turner v. Earle, 295 So.2d 609, 
626 (1974) (Boyd, J., dissenting). 


Richard T. Earle, Jr., in 1967 be- 
came a charter member of the Judicial 
Qualifications Commission and served 
as its chairman between September 
1973 and March 1976. He continued 
to serve as a member until January 
1983. 

He was a member of the Bar Board 
of Governors for 11 years, chairman of 
the Budget Committee for five years, 
and served as a member or chairman 
of several other committees. He was a 
member of the Florida Constitution Re- 
vision Commission, and among other 
organizations, served as president of 
the St. Petersburg Bar Association. He 
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The Proper Standard of 
Appellate Review of 


Circumstantial 
Criminal Convictions 


n earlier article of The Florida Bar Journal con- 

tended that in circumstantial evidence cases the 

trial court must “not allow the case to go to a jury” 

if the evidence is “susceptible of any reasonable 
inference” other than guilt.! This analysis was based primarily 
upon the decision of the First District Court of Appeal in 
Fowler v. State 492 So.2d 1344, 1346 (Fla. Ist DCA 1986), rev. 
denied, 503 So.2d 328 (Fla. 1987). That decision rejected con- 
trary authority by the Florida Supreme Court, holding that the 
jury alone determines the reasonableness of whether circum- 
stantial evidence demonstrates guilt or innocence.” 

The Florida Supreme Court has recognized that in our judi- 
cial system, the jury alone determines inferences arising from 
circumstantial evidence.} The appellate court’s obligation is to 
ensure that the jury’s verdict is based upon “competent, substan- 
tial evidence,” as to each element of the offense.* 

The Florida Supreme Court in Tibbs v. State, 397 So.2d 1120 
(Fla. 1981), aff'd 457 U.S. 31 (1982), prohibited appellate courts 
from reweighing evidence determining guilt. This article will ex- 
amine the sound reasoning behind the correct standard of ap- 
pellate review of a trial court’s denial of a motion for judgment 
of acquittal.5 The author recommends that the Florida Supreme 
Court specifically overrule earlier decisions contrary to Tibbs, 
which purportedly allow an appellate court to reweigh the evi- 
dence of the defendant’s guilt. 

In 1895 the Florida Supreme Court recognized that a defen- 
dant’s exculpatory explanation need not be accepted by ajury.® 
The decision in Fowler, drawing on earlier cases effectively over- 
ruled by Tibbs, requires that a defendant’s explanation be pre- 
sumed true, and a judgment of acquittal be granted, unless other 
evidence specifically contradicts a self-serving “hypothesis of in- 
nocence.” This decision contradicts specific contrary author- 
ity in Lynch v. State, 293 So.2d 44 (Fla. 1974), and improperly 


by Bradford L. Thomas 


disregards the jury’s factfinding responsibility. 


In Lynch at 45, the court delineated the following standard: 
A defendant, in moving for a judgment of acquittal, admits not only 
the facts stated in the evidence adduced, but also admits every conclu- 
sion favorable to the adverse party that a jury might fairly and reason- 
ably infer from the evidence. The courts should not grant a motion for 
judgment of acquittal unless the evidence is such that no view which the 
jury may lawfully take of it favorable to the opposite party can be sus- 
tained under the law. Where there is room for a difference of opinion 
between reasonable men as to the proof of facts from which an ultimate 
fact is sought to be established, or where there is room for such differ- 
ences as to the inference which might be drawn from conceded facts, 
the Court should submit the case to the jury for their finding, as it is 
their conclusion, in such cases, that should prevail and not primarily 
the views of the judge. The credibility and probative force of conflicting 
testimony should not be determined on a motion for judgment of ac- 
quittal. [Citations omitted]. [Emphasis supplied] 

The court relied on precedent from cases now 50 years old.® 
This standard has since been followed by the court.? 

In reviewing a defendant’s claim that the trial court erred in 
denying a motion for judgment of acquittal, the reviewing court 
is prohibited from reweighing evidence under Tibbs.'® The ap- 
pellate court must, however, ensure that the state did produce 
competent evidence on each element of the charged offense. For 
example, in Jaramillo v. State, 417 So.2d 257 (Fla. 1982), the 
court properly discharged the defendant because the state failed 
to produce competent evidence proving identity. Although the 
court incorrectly couched its decision in language regarding “spe- 
cial” circumstantial evidence rules, the end result was correct as 
the state had not produced a prima facie case to submit to the 
jury.!! 

In Tibbs the court recognized the limited role of a reviewing 
court: 

[aJn appellate court should not retry a case or reweigh conflicting evi- 
dence submitted to a jury or trier of fact. Rather, the concern on appeal 
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must be whether, after all conflicts in the evidence 
and all reasonable inferences therefrom have 
been resolved in favor of the verdict on appeal, 
there. is substantial, competent evidence to 
support the verdict and judgment.!2 


The word “substantial” in the phrase “sub- 
stantial, competent evidence” is unnecessary 
because the court specifically prohibited an 
appellate court from reweighing evidence. 
The proper rule under 7ibbs is simply that 
the appellate court ensures that the state pro- 
duced a prima facie case upon which a ra- 
tional factfinder could find the defendant 
guilty beyond a reasonable doubt. Although 
Judge Cowart in Dunn v. State, 454 So.2d 
at 651,n.11 (Fla. 5th DCA 1984), commend- 
ably attempts to explain the term “substan- 
tial,” his astute analysis actually reveals the 
inherent contradiction of prohibiting appel- 
late courts from reweighing evidence and si- 
multaneously referring to any required 
amount of evidence.!3 The correct rule is 
that the reviewing court simply ensures the 
trial court received admissible evidence to 
each element. 

In Fowler, the court violated the stric- 
tures of Tibbs and reweighed the defen- 
dant’s testimony, which the jury had quite 
reasonably rejected. Even a cursory read- 
ing of the Fowler opinion reveals the inher- 
ent unbelievability of the defendant’s testi- 
mony. Fowler admitted killing the victim, 
but alleged self-defense. Yet Fowler also ad- 
mitted fleeing the scerie, stealing the victim’s 
wallet, and using the victim’s automobile. 
In Spinkellink v. State, 313 So.2d at 670 (cit- 
ing Victor v. State, 141 Fla. 508, 193 So. 762 
(1940) (Fla. 1975)), the Florida Supreme 
Court recognized that flight alone may in- 
fer guilt. The court in Fowler, however, 
ruled that the defendant’s incredulous ex- 
planation had to be accepted, despite 12 rea- 
sonable jurors’ contrary opinion. The court 
went further to hold that in a circumstantial 
evidence case, if the facts are susceptible to 
more than one inference, including infer- 
ences of both guilt and innocence, the de- 
fendant must be discharged.'* Obviously, 
all circumstantial evidence by its very na- 
ture is susceptible to multiple inferences. 

The decision in Fowler rests upon a fal- 
lacious understanding: that the defendant’s 
testimony is entitled to special considera- 
tion. However, a testifying defendant is no 
different from any other witness, and the 
factfinder alone determines the defendant’s 
credibility. !5 

The court in Fowler relied primarily upon 
the earlier decisions of the Florida Supreme 
Court in Holton v. State, 87 Fla. 65,99 So. 
244 (Fla. 1924), Davis v. State, 90 So.2d 629 
(Fla. 1956), and Mayo v. State, 71 So.2d 899 


(Fla. 1954). Those cases delineated a “spe- 
cial” rule regarding circumstantial evidence, 
reweighed the evidence and remanded for 
a new trial. That type of appellate review 
is now prohibited by Tibbs.'® The decisions 
in Davis, Holton and Mayo are no longer 
good law. Similarly, the Supreme Court’s 
opinion in McArthur v. State, 351 So.2d 
972 (Fla. 1977), is no longer viable in light 
of Tibbs and later authority. 

In McArthur v. State at 978, the court re- 
versed the defendant’s conviction, and origi- 
nally remanded for another trial, because 
“the State simply did not carry its burden 
of proof.” In an opinion rife with factual de- 
terminations, the Supreme Court reweighed 
the evidence and found McArthur not 


The word “substantial” in the 
phrase “substantial, competent 
evidence” is unnecessary 
because the court specifically 
prohibited an appellate court 
from reweighing evidence 


guilty. McArthur did not testify, but she 
made statements to police inconsistent with 
the victim’s manner of death. The court ca- 
valierly disregarded these inculpatory state- 
ments with the comment that McArthur’s 
pretrial statements “create ambiguities in the 
tenor of proof at best.”!? Under our crimi- 
nal justice system, appellate courts do not 
resolve “ambiguities in tenor of proof”: ju- 
ries do. The decision in McArthur, which 
also relied heavily on Mayo, Holton, Davis 
and Head v. State, 62 So.2d 41 (Fla. 1952), 
cannot square with later decisions holding 
that the jury resolves factual ambiguities. 
The reviewing court ensures that the verdict 
of guilt is based upon competent evidence 
as to each element of the offense. !® 

The rule of McArthur was not followed 
by the court in Huff v. State, 495 So.2d 145, 
150 (Fla. 1986) (Huff IT). In this case, Huff’s 
parents were found shot to death in a re- 
mote wood, and Huff was the first person 
to report the deaths. He told a resident that 
some men had run the Huff’s car off the 
road, knocked Huff unconscious, robbed 
and then murdered his parents. Huff was 
upset but not bleeding. No murder weapon 
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was discovered.!9 The jury found Huff 


guilty of first-degree murder. The Supreme 


Court rejected Huff’s claim that the trial 


-court improperly denied his motion for judg- 


ment of acquittal, holding that the “reason- 
ableness of a hypothesis of innocence is a 
question for the jury.”° The court con- 
cluded that the jury “could properly con- 
clude that [Huff's] story was untruthful and 
unreasonable.”2! This means simply that the 
trial court admitted competent evidence, 
when viewed most favorably to the prose- 
cution, upon which the jury could ration- 
ally convict.?2 

This appellate standard properly accom- 
modates our strong commitment to the jury 
system along with the necessity of meaning- 
ful review. Any other standard which allows 
greater invasion into the jury’s factfinding 
province by appellate judges demeans our 
criminal justice system by reducing the jury’s 
efforts to a nullity. If an appellate court re- 
jects a jury’s determination that the defen- 
dant lied to save himself, the appellate court 
becomes a superjury. The opinion in Fowler 
demonstrates the danger of an appellate 
court usurping the jury’s function. Without 
seeing Fowler’s face as he gave his patently 
unbelievable “explanation,” the court dis- 
charged a defendant whom a 12-person jury 
unanimously found guilty of first degree mur- 
der. Under the standard delineated in 
Fowler, appellate judges must accept “ex- 
planations” so ludicrous that not one of 12 
people on the jury found it credible. 

In his specially concurring opinion in 
Dunn vy. State,?3 Judge Cowart recognized 
that so-called “special” rules of reviewing 
circumstantial criminal convictions are un- 
workable. For example, an appellate court 
cannot determine that evidence is “incon- 
sistent” with the defendant’s explanation 
without making a factual determination. 
The same is true if, as the Fowler opinion 
requires, the appellate court must accept an 
inference of innocence over an equally rea- 
sonable inference of guilt which was found 
by the jury. In Lincoln v. State, 459 So.2d 
1030, 1031 (Fla. 1984), the Florida Supreme 
Court, quoting State v. Allen, rejected the 
notion that circumstantial evidence must 
raise only an inference of guilt in order for 
a conviction to be.affirmed: 


Circumstantial evidence, by its very nature, is not 
free from alternate interpretations. The State is 
not obligated to rebut conclusively every possi- 


‘ble variation, or to explain every possible con- 


struction in a way which is consistent only with 
the allegations against the defendant. Were these 
requirements placed on the State for these pur- 
poses, circumstantial evidence would always be 
inadequate to establish a preliminary showing of 
the necessary elements of the crime. 


Obviously, the above reasoning is con- 
trary to both McArthur and Fowler, which 
was noted by Judge Cowart in his incisive 
analysis. 

Florida law does not single out circum- 
stantial evidence as inherently suspect.”4 The 
United States Supreme Court also recog- 
nized that direct evidence is not inherently 
more reliable than circumstantial evidence: 
A jury is asked to weigh the chances that the evi- 
dence correctly points to guilt against the possi- 
bility of inaccuracy or ambiguous inference. In 
both, [circumstantial and direct evidence cases] 
the jury must use its experience with people and 
events in weighing the possibilities. If the jury is 
convinced beyond a reasonable doubt, we can re- 
quire no more.”> 

Direct evidence is susceptible to distor- 
tion; eyewitnesses may have faulty memo- 
ries or even perjure themselves. Circumstan- 
tial evidence such as flight almost univer- 
sally demonstrates guilt. Of course, a cred- 
ible defendant may explain that flight and 
convince the jury otherwise. 

The debate over the proper standard of 
appellate review is not a dry academic ex- 
ercise; the integrity of the jury system and 
meaningful appellate review are at stake. No 
criminal defendant receives a fair appeal if 
the reviewing court can simply cite to con- 
tradictory principles, delineated by 
McArthur and Huff II, to reach disparate 
results on similar facts. Huff’s self-serving 
explanation was no less inherently credible 
from Fowler’s; only the jury should decide 
which defendant testified truthfully. Yet un- 
der the decision in McArthur, an appellate 
court may decide whether a defendant put 
forward a “reasonable hypothesis of inno- 
cence.” 

Furthermore, under the standard that 
“circumstantial evidence must not only be 
consistent with the defendant’s guilt but 
must be inconsistent with any reasonable hy- 
pothesis of innocence,” criminal defendants 
cannot receive objective appellate review. 
As Judge Cowart recognized, the above stan- 
dard is “very ambiguous . . . usually taken 
to mean whatever the reader desires.” Fur- 
ther, “it is not exactly correct,” as to have 
any probative value, “evidentiary facts must 
affirmatively imply some one conclusion 
rather than another.” Thus, when the ap- 
pellate court wishes to reverse a circumstan- 
tial criminal conviction, it simply relies upon 
McArthur. Conversely, when affirming 
such cases, the reviewing court simply cites 
contrary authority holding that the jury 
evaluates the defendant’s hypothesis of in- 
nocence.27 

The ambiguity of the McArthur standard 
is illustrated by the differing results in 
Fowler, in which the defendant admitted 


shooting the victim, and Bradford v. State, 
460 So.2d 926 (Fla. 2d DCA 1984), rev. de- 
nied, 467 So.2d 999 (Fla. 1985), in which the 
defendant denied harming the victim. In 
Bradford, the defendant had visited Brenda 
Clark’s condominium on the eve of April 
26, 1982. Ms. Clark died early the next morn- 
ing. There had been a party that evening. 
Bradford slept on the couch with Ms. 
Clark’s permission. Ms. Clark’s roommate 
awoke at 3 a.m. from smoke emanating 


from the victim’s bedroom and discovered 
Brenda’s body on her bed. Ms. Clark had 
been strangled to death before being 
burned. Appellant told police he had been 
asleep on the couch and was assaulted by 
three men, including the victim’s boyfriend, 
who forced appellant to leave the apartment 
just before the victim died. 

The court found no physical evidence 
connecting Bradford to the crimes. It did 
find scientific evidence which established 
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that appellant’s exculpatory explanation re- 
garding his torn shirt was false. Further- 
more, scientific testimony established that 
the victim’s teeth bit Bradford’s hand. The 
jury found appellant guilty of first degree 
murder. Deferring to the proper rule pro- 
hibiting the court from reweighing the evi- 
dence, the court affirmed the trial court’s 
denial of the motion for judgment of acquit- 
tal.28 

In affirming the conviction, however, the 
court attempted to reconcile the existing con- 
tradictory standards of review which both 
require that the appellate court weigh the 
defendant’s explanation, under McArthur, 
and that the jury alone determines the credi- 
bility of his explanation under Rose v. 
State.2? However, the evidence against the 
defendant in Bradford was no stronger than 
the evidence against the defendant in 
Fowler. Both fled, but Fowler admitted 
harming the victim. The two courts reached 
opposite results while simultaneously citing 
McArthur. Obviously, that standard is sus- 
ceptible to opposite results on similar facts. 
To avoid the uncertainty of result exempli- 
fied by the Fowler and Bradford cases, the 
better reasoned standard is that: 
[I]}n a criminal case there must be some compe- 
tent ... direct evidence, or some evidence from 
which reasonable people may draw an inference 
favorable as to every essential constitutional ele- 
ment of the offense charged, as to the accused be- 
ing the perpetrator, and as to the facts that are 
inconsistent with ... any legally sufficient af- 
firmative defense. ... Particularly with regard 
to circumstantial evidence, if reasonable persons 
can differ . . . [as to] whether the circumstantial 
evidence implies guilt or innocence then a judg- 
ment of acquittal should be denied and the case 
submitted to the jury to draw the proper infer- 
ence... [Emphasis supplied].*° 

In summary, the reviewing court must de- 
cide whether there is admissible evidence re- 
garding each element of the charged offense, 
upon which the jury could rationally rely. 

Judge Cowart recognized that Tibbs and 
Rose properly recognize the function of the 
appellate court and the function of the jury 
in criminal cases. The decision in McArthur 
cannot square with Tibbs.3! The courts will 
better fulfill their obligation both to crimi- 
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nal defendants and the state when the rule 
of Tibbs and its progeny is applied uni- 
formly in all cases. The Florida Supreme 
Court should assist the district courts in ap- 
plying the proper standard by explicitly over- 
ruling McArthur and earlier cases which 
require that an appellate court weigh a de- 
fendant’s hypothesis of innocence. As the 
court stated almost a century ago: 


The account given must be not only reasonable, 
but it must be credible, or enough so to raise a 
reasonable doubt in the minds of the jury, who 
are the judges of its reasonableness and probabil- 
ity as well as of its credibility. The account given 
may be reasonable and highly plausible, and yet 
the jury may not believe a word of it to be true. 
In the latter case they would have the right to con- 
vict upon the evidence furnished by the posses- 
sion of the stolen goods alone, even though the 
State had not put in any proof directly to prove 
the falsity of the account given.>? [Emphasis sup- 
plied]. 

The proper standard looks only to the evi- 
dence produced by the state at trial as to 
each element. The district courts have 
reached disparate results? by attempting to 
reconcile the contradictory standards of re- 
view delineated in McArthur and the later, 
better reasoned decisions of the Supreme 
Court such as Rose. By overruling 
McArthur the Florida Supreme Court can 
strengthen the jury system in Florida and 
guarantee criminal defendants an objective, 
meaningful appeal. BJ 
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Sections 


ANNUAL REPORTS 


Business Law 

As this Bar year draws to aclose, the Ex- 
ecutive Council of the Business Law Sec- 
tion looks back on another year of outstand- 
ing service to its membership and the Bar 
as a whole. Much of what we accomplished 
this year is new. Other projects have been 
a continuation of the best of the past. All, 
however, have been extremely successful. 
The most apparent new thing about our sec- 
tion is our name. The Corporation, Banking 
& Business Law Section, always a mouth- 
ful, has been streamlined to the Business 
Law Section. 

One of the major accomplishments of this 
year, which has met with almosi u:iversal 
praise, is the creation of a newly expanded 
newsletter, The Quarterly Report, filled with 
practical substantive articles of value to our 
section membership. In the past, our news- 
letter has principally served the function of 
notifying the membership of section activi- 
ties. This year, our goal was to create a news- 
letter that would be a valuable educational 
tool as well. Under the able leadership of 
Sharyn Zuck, we believe we have accom- 
plished that goal. 

Once again, the section is pursuing a leg- 
islative program of interest to its members. 
Thanks to the newly liberalized policies of 
The Florida Bar, permitting sections to 
lobby for their own legislative agenda, we 
have been able to propose several bills in 
this year’s legislative session. This year, we 
are pursuing clarifying amendments to the 
Florida Antitrust Act of 1980, Florida Gen- 
eral Corporation Law, and the Assignment 
for Benefit of Creditors Law. 

As always, the hallmark of our section 
has been providing quality CLE programs 
for the business lawyer. This year, with the 
beginning of mandatory continuing legal edu- 
cation, we have emphasized higher quality 
and more advanced programs to appeal to 


the more senior business lawyer, who will 
undoubtedly be attending more CLE pro- 
grams than ever before. Our section has al- 
ways been one of the largest providers of 
CLE programs in the Bar, averaging about 
12 programs per year. This year has been 
no exception. The response to our efforts 
has been overwhelmingly positive, both in 
terms of attendance and feedback. 

The CLE program of which we are the 
proudest was a continuation of a tradition 
established last year. At our Second Annual 
Convention, held in March, we again pre- 
sented an intensive, hands-on two-day pro- 
gram in negotiation skills, customed de- 
signed for our section by Conflict Manage- 
ment, Inc. The program, an outgrowth of 
the Harvard Negotiation Project, was of- 
fered to our membership in a convention set- 
ting including social events and meals, for 
a price far below that at which similar pro- 
grams are available anywhere else. Our abil- 
ity to provide that program was principally 
the result of the hard work of our conven- 
tion co-chairmen, Paul Singerman and How- 
ard Berlin, and the generous sponsorship of 
our program by various financial institu- 
tions and service providers who underwrote 
a portion of the cost. I only wish that every 
member of our section had the opportunity 
to read, as I did, the written evaluations of 
our Second Annual Convention. Not one 
or two, but many, many attendees of the con- 
vention commented that the negotiation 
seminar was the finest CLE program they 
had ever attended anywhere. 

The section continued its legal education 
efforts by publishing a monthly column in 
The Florida Bar Journal and continuing its 
publication of the Florida Bankruptcy Case 
Digest. Our Commercial Litigation Com- 
mittee will be publishing in the very near fu- 
ture a new practice manual for commercial 
civil trial lawyers, a first in this state. 


I want to personally thank each and every 
member of the Executive Council of the Busi- 
ness Law Section and every member of the 
section who participated actively in any of 
our projects or programs in the past year. 
The section could never have accomplished 
any of its goals without the dedicated work 
and efforts of these individuals. While the 
chairman frequently has the honor of act- 
ing as spokesman for the section, I can truly 
say that there would be no honor to be had 
were it not for the efforts of those with 
whom I have worked in the past year. 


Davip L. Ross 
Chairman 


Entertainment, Arts and 
Sports Law 

The Entertainment, Arts and Sports Law 
Section, as its name now confirms, has con- 
verted from committee to section status dur- 
ing this past year. For this we are grateful 
to Jerry Damsky, vice chairman, as well as 
Joe Miklas and many others who assisted 
us (including the Board of Governors of 
The Florida Bar). 

The section has established a newsletter 
under the leadership of Gar Hogan and 
plans subsequent editions. 

The section produced a film seminar 
which was released on May 10 in Miami; 
May 11 in Tampa and then shown at seven 
other locations throughout the state on vide- 
otape during the month of May. The semi- 
nar is titled, “Representation in the Film In- 
dustry.” 

The section has in the past year produced 
the following seminars. 

1. Art, Artists & Art Dealers: The State 
of Florida Art Law. Speakers were: 
Charles Cowles, established New York art 
dealer (familiar with the art museum and 
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art publications world); Senator Bob 
Johnson, who has been active in Florida’s 
art developments (including funding of cul- 
tural organizations); and Donald Saff, a 
well known Florida/ New York artist who 
has also assisted in connection with legis- 
lative proposals (such as Senator Edward 
Kennedy’s “artists’ bill of rights”). 

2. Representing the Entertainer. Speak- 
ers were: Norman Stollman, Melvin 
Simensky, Jay Cooper, Alvin Handwerker, 
Gerald Damsky, Jordan Bittel and Julian 
Kreeger. 

The section is planning a seminar on the 
role of the NLRB and the NLRA in the 
NFL: “An analysis of Collective Bargaining 
and Labor Matters in the National Football 
League.” Jack Donlan, executive director, 
NFL Management Council, is scheduled to 
speak (along with others). In addition, the 
section plans to hear from leading authors 
in luncheon forum—“Literature, the Law 
and Lunch” that will be established initially 
in Miami and then subsequently in other 
communities throughout the state. 

The section has been responsible for an 
article in The Florida Bar Journal this past 
year by Greg Tarone, titled “Advising the 
Amateur Athlete to Preserve Eligibility” 
(February 1988). Greg Tarone has ably 
chaired the Amateur Sports Task Force, 
which not only produced an excellent semi- 
nar on amateur sports law at a past Flor- 
ida Bar Convention, but is now working on 
a nonprofit film to be used to guide ama- 
teur athletes (so that they do not engage in 
activities which risk their future careers or 
eligibility). 

The section has, within the guidelines of 
The Florida Bar, worked with the legisla- 
ture and appropriate committees in connec- 
tion with assisting as a clearing house for 
comments on proposed legislation, such as 
the agents bill. 

This section and all its membership wish 
to recognize specially the work of Peggy 
Griffin, who has helped as the Bar liaison 
and staff representative. We are most grate- 
ful to Ms. Griffin for her excellent work. 

The section is interested in increasing its 
programs and its membership. It offers to 
all interested in this exciting area of the law 
the opportunity to obtain membership. The 
dues are $25 (and if paid now will cover 
through June of 1989). For more informa- 
tion you should not hesitate to write to: 
Peggy Griffin, The Florida Bar, 650 
Apalachee Parkway, Tallahassee, Florida 
32399-2300. 


JosePH Z. FLEMING 
Chairman 


Environmental and Land 
Use Law 


As chairman of the Environmental and 
Land Use Law Section, it is now my privi- 
lege to relate to you our annual report for 
the 1987-1988 year. When I joined the sec- 
tion in 1979, there were approximately 170 
members. Today our membership (exclud- 
ing affiliate membership) has grown to 1,430 
members. We have probably been the fast- 
est growing section of The Florida Bar over 
the last decade. 

The section is continuing and expanding 
its extensive CLE seminar and workshop 
program. A workshop or seminar has been 
scheduled for practically every month cov- 
ering issues such as land use, wetlands, 
water law, and resource recovery. Our two- 
volume manual has virtually sold out its first 
printing, with 1,035 copies of Volume I and 
888 of Volume II having been sold as of No- 
vember 30, 1987. In a time of growing con- 
cern over the Bar’s budget and the impact 
of sections on that budget, our section of 
the Bar has been a moneymaker. 

The section is continuing its Dean 
Maloney law student writing contest and is 
updating its previously published directory 
for law school and law student use, listing 
attorneys in our practice area. The produc- 
tion of our newsletter is in the capable hands 
of Cari Roth and Mary Hansen, who are 
doing a fine job. Our affiliate program has 
now reached over 100 members, and con- 
tinues to grow. Our section is also working 
directly with Florida’s law schools—includ- 
ing Florida State University and Stetson Col- 
lege of Law—in a variety of programs. We 
have just recently embarked with FSU on 
the development of a legislative history pro- 
gram to track the development of environ- 
mental and land use legislation. This pro- 
gram, which was developed by Larry 
Sellers, Bill Green, and Professor Donna 
Christie, may help to establish new proce- 
dures applicable to other areas of legisla- 
tive change. In addition, Professor Jim 
Brown and law students from Stetson Law 
School are playing a vital role in the con- 
tinued update of the section’s manual. 

Where is our section headed? Undoubt- 
edly, our membership will continue to 
grow—this is a growth area of the law. We 
will also have to continue improving the qual- 
ity of our educational programs, since I be- 
lieve we can expect more competition from 
private CLE companies with the creation 
of mandatory CLE. I personally believe our 
section will thrive on this competition, and 
that the section will continue to produce qual- 
ity continuing legal education programs. 
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Efforts of Executive Council members 
and committee chairmen are sincerely ap- 
preciated, as are those of countless others 
who serve the section. The membership 
should also be aware of the special efforts 
of Peggy Griffin, our Bar staff liaison, who 
has been of immense help. 


Tuomas A. CLoup 
Chairman 


General Practice 


The General Practice Section continues 
to grow larger, stronger, more involved in 
Bar activities. The business of the section 
can be classified as CLE activities, legisla- 
tive activities, publication activities and spe- 
cial projects important to members of the 
section and to members of the Bar. 

CLE Activities: In the past the General 
Practice Section has been a leader in pro- 
viding high quality CLE seminars for law- 
yers in Florida. With the advent of MCLE, 
the importance of continuing the efforts to 
educate lawyers has taken on new signifi- 
cance. The topics offered by the General 
Practice Section are diverse and the semi- 
nars are shown on videotape and frequently 
recorded on audio cassettes as well. 

In response to a challenge by Bar Presi- 
dent Ray Ferrero, the section in the last year 
has undertaken the role of sponsoring and 
coordinating an update of the law with a “Su- 
per Seminar” to be presented at the Bar con- 
vention. The concept the Executive Coun- 
cil of the section used was to try to involve 
all sections of The Florida Bar to provide 
one of their outstanding speakers to update 
areas of law in their particular specialty. 
This project has been enthusiastically sup- 
ported by the other sections of The Flor- 
ida Bar as well as by Bar leaders. 

The seminar will be presented at the an- 
nual Bar convention and will be videotaped 
and shown extensively throughout the state. 
During the Bar convention this will be the 
only seminar offered Thursday and Friday 
afternoon. Attendance at the entire semi- 
nar will assure all participants of receiving 
their yearly MCLE credit. This task has 
been a very large one and demonstrates the 
fact that various sections and committees 
of The Florida Bar can work together to pro- 
duce a high quality result. The other semi- 
nar topics for the General Practice Section 
this year include Appellate Practice, DUI, 
Attorneys Fees, Franchise and Business Op- 
portunity Law, Update on the Law of Mal- 
practice-Legal Malpractice and How to 
Avoid It and the Use of an Expert Witness 
in Litigation, and Arbitration and Alterna- 
tive Dispute Resolution. 


The chairman-elect of the section, Dean 
Kowalchyk, has once again led our CLE ef- 
forts and done an admirable job. 

Publications: This year has been one of 
strengthening General Practice Section pub- 
lications. Under the direction of editor Dave 
Donet, the newsletter, “The Florida Gen- 
eral Practice Journal,” has become of sig- 
nificant import. The style and format of the 
Journal are different than in the past and 
the response to substantive articles has been 
rewarding. The Journal generally focuses on 
“how-to” areas of the law and practical con- 
siderations we all face in the day-to-day 
press of legal affairs. 

The section continues its efforts in pub- 
lishing an article each month in The Flor- 
ida Bar Journal. Bill Cain has undertaken 
the task of working with his daughter May 
Cain in assuring the frequency and high qual- 
ity of writing reflected in the columns. 

Legislative Activities: The General Prac- 
tice Section took a strong stand against the 
imposition and continuation of a sales tax 
on legal services. It was through the efforts 
of Mike Haymans, the chairman of our Leg- 
islative Committee, and many members of 
the section and your Executive Council that 
our position was communicated to our leg- 
islators and lobbyists. We believe that our 
efforts helped in having the sales tax re- 
pealed. 

Membership: Membership in the General 
Practice Section continues to grow. Under 
the chairmanship of Jack Hackett, the sec- 
tion has focused on increasing membership 
and putting forth the section’s message to 
more general practitioners. The bylaws have 
now been amended so that legal assistants 
may join the seciion as affiliate members. 
A membership drive is presently underway 
and is being coordinated with the rendition 
of annual dues statements to all members 
of The Florida Bar. 

Section dues are $20 per year for which 
a member receives the Quarterly General 
Practice Journal and a $10 discount on all 
section sponsored seminars. In addition, 
members are represented as indicated above 
and are invited to all receptions and lunch- 
eons at the Bar’s annual and midyear meet- 
ings. Without question the amount of 
money requested in dues is not significant 
compared to the benefits obtained. 

For the first time in the history of the sec- 
tion, a long-range pian is being formulated. 
The long-range planning committee at- 
tended a retreat in Naples on March 10, 11, 
and 12, in order to draft a written five-year 
plan. The plan should be adopted at the an- 
nual meeting in June. 

The last year has been a successful and 


rewarding one for the General Practice Sec- 
tion. With the direction of Chairman-Elect 
Dean Kowalchyk, next year should also be 
successful. 


STEPHEN C. PAGE 
Chairman 


Labor and Employment Law 

It has been my distinct honor to work 
with the membership of the Labor and Em- 
ployment Law Section through another 
year of growth and professional develop- 
ment. This year has seen an expansion of 
our continuing legal education programs 
and the building of a more cohesive labor 
bar. 

One of the most important services ren- 
dered by the section to its members is to pro- 
vide a conduit for comment between the 
practitioners in the field and the various ad- 
ministrative labor agencies. We have con- 
tinued to cultivate a dialogue with these agen- 
cies, to the benefit of all concerned. Liai- 
son meetings were held with staff from the 
U.S. Department of Labor, Equal Employ- 
ment Opportunity Commission and Flor- 
ida Commission on Human Relations. 

The Labor Section was once again 
pleased to join with the Florida Commis- 
sion on Human Relations in co-sponsoring 
a CLE seminar held in conjunction with the 
annual Equal Employment Opportunity 
Practices Seminar on employment discrimi- 
nation. Further, section members have been 
kept abreast of the recent personnel changes 
at the Public Employees Relations Commis- 
sion and the National Labor Relations 
Board through their various subcommittees. 
We hope to continue to develop close and 
harmonious working relationships with 
these agencies. 

Our customary schedule of CLE courses 
has continued this past year. We success- 
fully co-sponsored the 30th Annual Public 
Employment Labor Relations Forum with 
the Local Government Law Section in Mi- 
ami last October, in conjunction with the 


‘American Arbitration Association. In Feb- 


ruary we held our annual Equal Employ- 
ment Opportunity Practice Seminar. In 
April we met to discuss Advanced Labor 
Topics, this year at the Cable Beach Resort 
in Nassau, Bahamas. Attention has been 
given throughout these seminars to the ethi- 
cal concerns of all practicing labor lawyers. 
Participatory involvement has been in- 
creased by the use of more workshop-ori- 
ented programs. In addition to these “war- 
horses” in the annual labor calendar, the sec- 
tion presented a current labor topics semi- 
nar in November in Orlando. 
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The Labor Section has also continued its 
tradition of participation in regional con- 
ferences on labor law. In February, we co- 
sponsored the Fourth Annual Stetson Con- 
ference on Labor and Employment Law in 
the United States with the Center for Labor- 
Management Dispute Resolution of Stet- 
son University College of Law. Further, the 
Labor Section hosted and sent a delegation 
to participate in the Sixth Annual Multi- 
State Labor and Employment Law Semi- 
nar in Orlando in May. This seminar was 
presented by the Southern Methodist Uni- 
versity School of Law and the Labor and 
Employment Law Sections of 13 southeast- 
ern states, including Florida. 

The Annual Meeting of The Florida Bar 
in Orlando this year promises to be the most 
active to date for the Labor and Employ- 
ment Law Section. U. S. District Judge Al- 
cee Hastings will be our luncheon speaker 
on the topic, “Shifting Trends in Labor 
Law.” In addition to a full schedule of vari- 
ous substantive subcommittee meetings, re- 
gional and national officials from the 
U.S. Department of Labor will present an 
update of agency concerns and develop- 
ments. The section will participate in the 
“Super Seminar” in cooperation with the 
General Practice Section. 

The continued vitality and increased pro- 
fessionalism of the labor bar is due to the 
dedication and efforts of its members. Spe- 
cial thanks must go to Mike Malfitano, chair- 
man-elect; Joan Stewart, secretary/treas- 
urer and our active (and retiring) section 
editor/ publisher; John Dickinson, incom- 
ing publications coordinator; Yasmine 
Pennington, Bar staff coordinator; Jim 
Bramnick, immediate-past chairman; and 
Robbie Miles, CLE coordinator, all of 
whose assistance was invaluable through- 
out the year. 


I want to thank all of those labor lawyers, 
management and labor alike, who have 
brought us closer to our mutual goals of in- 
creasing communication, enhancing our pro- 
fessional skills and making this a better state 
for all employees, employers, and their fami- 
lies. 


I. JEFFREY PHETERSON 
Chairman 


Local Government Law 


Florida is rapidly growing in population 
and by the year 2000 is expected to become 
the third largest state in the nation. With 
this growth and development local govern- 
ments are facing monumental challenges. 
To help answer these challenges, the Local 


Government Law Section of The Florida 
Bar has established plans for The Local Gov- 
ernments in the 1990’s Conference to be held 
January 18-20, 1989. Two major announce- 
ments regarding the conference are in or- 
der. 

First, the conference will be convened un- 
der the auspices of Florida Governor Bob 
Martinez and will be known as “The Gov- 
ernor’s Conference on Local Governments 
in the 1990s.” In addition to the participa- 
tion of the staff of the Governor’s Office in 
planning the conference, we have also 
gained the support of the State of Florida 
Department of Community Affairs and its 
secretary, Thomas Pelham. 

Second, both the Florida League of Cit- 
ies and the Florida Association of Counties 
have joined the Local Government Section 
as official co-sponsors for this conference 
to consider important major issues facing 
local governments in the 1990s. 

The format for the program will be an edu- 
cational think-tank forum and attendance 
at the two-and-a-half-day conference will be 
by selected invitation to elected and ap- 
pointed governmental leaders, business lead- 
ers, academicians and lawyers. Additional 
details about the conference will be forth- 
coming and anyone interested in working 
on behalf of the section in organizing the 
conference should contact John J. Copelan, 
Jr., deputy city attorney for the City of Mi- 
ami. 

Ralph A. Marsicano, who for more than 
30 years served as league counsel of the Flor- 
ida League of Cities, died on November 14, 
1987. Mr. Marsicano began his long and dis- 
tinguished career when he was admitted to 
the practice of law in Florida on May 30, 
1923. Soon thereafter he was selected as an 
assistant city attorney and later as city at- 
torney for the City of Tampa, which he rep- 
resented for 28 years. During those years he 
was active in The Florida Bar and served 
as the first chairman of the Municipal Law 
Committee. A long dreamed-of goal was at- 
tained with the establishment of local gov- 
ernment law as a full fledged section of The 
Florida Bar. On October 21, 1976, the Lo- 
cal Government Law Section honored him 
by establishing the annual Ralph A. 
Marsicano Local Government Law Section 
Award for distinguished service in the field 
of local government law, and designating 
him as the first recipient. The section con- 
tinued its annual Ralph A. Marsicano 
award to recognize members of the Bar who 
have made significant contributions to the 
practice of local government law. John 
Edward-Alley, a labor lawyer and senior 
shareholder in the law firm of Alley and Al- 
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ley of Tampa, received the award on March 
25, 1988. 

This year marks the fourth anniversary 
of the Local Government Law Symposium, 
which is published in cooperation with the 
Law Review of Stetson University School 
of Law and is an annual forum for emerg- 
ing issues in the practice of local government 
law. The symposium is distributed without 
charge to every member of the section as an 
additional service. Through an additional 
grant, copies of the Third Annual Sympo- 
sium were distributed to the judiciary, to 
each municipality within the state and to 
members of the National Institute of Mu- 
nicipal Law Officers, NIMLO. 

The 11th Annual Local Government Law 
in Florida Seminar, which was held in 
Orlando on March 25 and 26, with more 
than 235 participants, was a tremendous 
success. Topics included comprehensive 
planning, sovereign immunity, ordinance 
enforcement, regulating cable TV and local 
government financing. 

As an additional service, a directory of 
section members was prepared and distrib- 
uted to each member of the section. It is the 
hope of the Executive Council that this di- 
rectory will be a valuable resource to the Lo- 
cal Government Law Section members in 
locating one another throughout the state 
and that this directory will enhance relations 
among the members of the section. 

The section has undertaken the writing 
of a Local Government Attorneys’ Manual 
under the direction of James R. Wolf. The 
manual will be a looseleaf book which will 
be available to all municipaal attorneys. The 
committee is presently reviewing proposals 
for chapters in the book and soliciting mem- 
bers of the section to write chapters. If you 
wish to participate, please contact James R. 
Wolf, General Counsel, Florida League of 
Cities. 

The members of the section cordially in- 
vite any Bar members whose practice 
touches upon the field of local government 
law to participate in the activities of the sec- 
tion. 


Cuar Es F. ScHOECH 
Chairman 


Real Property, Probate & 
Trust Law 


The Real Property, Probate & Trust Law 
Section, the largest dues paying section of 
The Florida Bar, completes another produc- 
tive year of service to its more than 6,800 
members, to the public and to the Bar. 

The section is larger and more active than 


many state bar associations. Literally hun- 
dreds of section members actively partici- 
pate in more than 50 section committees. 
Fifteen standing committees are supervised 
by Chairman-elect Edward Koren. The 
Real Property Division has 20 committees 
overseen by Director John Norris, while the 
17 committees of the Probate & Trust Law 
Division are coordinated by Director Roger 
Isphording. Other officers of the section in- 
clude Treasurer Roland D. “Chip” Waller 
and Secretary Jerry Aron. 

Sixty-six circuit representatives provide 
a link to practitioners in their areas and help 
research legislative issues and matters of lo- 
cal practice. Their activities are coordinated 
by Director Ruth Barnes Himes. 

The Executive Council held two-day meet- 
ings in Key West, at the Breakers in Palm 
Beach, at the Ponce de Leon Resort in St. 
Augustine and at the Omni Hotel in 
Orlando. In addition, the council held its 
annual out-of-state meeting at the Casa de 
Campo resort on the southern shore of the 
Dominican Republic. 

Legislation—With the able assistance of 
legislative counsel William Wiley, the 
section monitored bills as they were 
introduced, responded to proposals within 
areas of expertise and drafted legislative 
proposals, particularly with regard to 
sovereignty lands and guardianship law 
issues. Section officers and members 
expended thousands of hours on legislative 
matters, providing technical advice and 
testimony to a variety of legislative com- 
mittees. These activities are coordinated by 
Legislative Chairman Robert Wilson and 
Division Chairman Louis Guttman (real 
property) and William Belcher (probate). 

The section made a major effort this year 
to improve the public perception of attor- 
neys, further developed its public informa- 
tion and education committee, and sought 
to improve media perception of attorneys. 
In January, a media relations workshop was 
conducted for section officers and commit- 
tee chairmen to increase awareness of news 
media processes. In March, section repre- 
sentatives hosted a briefing for circuit court 
clerks and members of the media on pro- 
posed guardianship legislation. 


The section’s other activities included a 
variety of real property and probate related 
seminars, the annual “Legislative and Case 
Law Update” seminar with its unique 22 
speaker format, continued support of 
certification programs and presentation of 
certification review courses, continued publi- 

- cation of Actionline, articles in The Florida 
Bar Journal, publication of the Uniform 
Title Standards and constant review and re- 


vision of the standards as necessary. We 
work in conjunction with the Attorney- 
Realtor Joint Committee on production 
and current revisions to The Florida Bar/ 
Florida Association of Realtors’ Contract 
for Sale and Purchase of Real Estate. Sig- 
nificantly, the section, particularly through 
the fine service of past Chairman John 
Arthur Jones, has developed and constantly 
works to update the probate and guardian- 
ship forms used by thousands of Florida at- 
torneys. 

Outreach—The section maintains an ac- 
tive liaison with a number of related pro- 
fessional groups, including realtors, title in- 
surers, corporate fiduciaries, lenders and, 
pursuant to a newly created liaison commit- 
tee, legal assistants. The section’s first “prac- 
titioners roundtable” was held in conjunc- 
tion with the Key West executive council 
meeting to give probate and property attor- 
neys an opportunity to meet informally to 
discuss common problems and practical is- 
sues. The section has also promoted closer 
cooperation among the sections and this 
year sought to encourage development of 
acouncil of sections to promote interchange 
of ideas and coordination of activities and 
policies. 

Annual Convention—The section’s con- 
vention at the Omni Hotel in Orlando 
featured a full schedule of business and 
entertainment activities, including four live 
seminars, committee meetings and a session 
of the executive council. Members heard 
addresses by Commentator Edwin 
Newman, Florida Supreme Court Chief 
Justice Parker Lee McDonald and 
humorist Dick Flavin. 

The section honors the commitments of 
long-time members and encourages partici- 
pation by new members. It seeks to serve 
all real property and probate practitioners 
and advance their interests in the profession. 


Davip C. BRENNAN 
Chairman 


Tax 


As usual, the Tax Section has had a busy 
year. We have dealt with “annual tax re- 
form” through the Revenue Act of 1987 at 
the federal level and participated in the 
“birth and death (or hibernation)” of the 
sales tax on services at the state level. Also 
on our agenda were: 

Education programs—Bill Horowitz, 
aided by Chuck Glasheen, did an outstand- 
ing job in coordinating nine continuing 
legal education programs, as well as 
representing the section in dealing with 
mandatory CLE and program quality en- 


hancement. Our programs were the most 
successful ever, and congratulations are also 
in order for Bob Hightower, Larry Davis, 
Lauren Detzel, Marty Hartley and Joel 
Karp. 

Professional relationships—Under Chair- 
man Marvin Gutter’s leadership, this divi- 
sion sponsored a very productive meeting 
of representatives of the IRS’s Southeast- 
ern Regional Counsel’s office with selected 
members of the Tax Section. The meeting 
was extremely beneficial and effectuated the 
resolution of a great number of administra- 
tive and logistical problems concerning tax- 
payer controversies. 

The section again sponsored its orienta- 
tion programs for the graduate tax pro- 
grams at the University of Florida and the 
University of Miami. In addition, law 
school scholarships in the amount of $5,000 
were awarded to those programs and $1,000 
scholarships were also granted to each of 
the law school programs in the state. 

Bill Swindle did an excellent job of spear- 
heading a study of our certification/ 
designation programs as well as helping to 
sponsor a very successful certification review 
course. 

State taxes—“Sales tax”—these two 
words generated a tremendous amount of 
activity for this division. Bob Pierce, our 
division chairman, coordinated our activi- 
ties with regard to the sales tax on profes- 
sional services, as well as the other state tax 
matters. Due to the substantial problems 
generated from the manner in which the 
exemptions from sales tax were eliminated, 
our section formed a special state tax leg- 
islation committee, headed by Jerry Hart, 
to work with the Florida Legislature and the 
Department of Revenue to develop a bet- 
ter method for preparing legislation in the 
state tax area. 

Bob Goldman has closely monitored ad 
valorem taxation. This area has been given 
great attention recently as a source of tax 
revenue, and Bob has been an excellent ad- 
visor to the executive and legislative 
branches in commenting on our proposed 
changes. 

Section meetings and publications— 
Hans Tanzler headed this division for a sec- 
ond year in his normal praiseworthy fash- 
ion. Productive business meetings were held 
at outstanding resorts throughout Florida, 
and the success of these meetings were due 
to the efforts of Hans, Bill McMenamy, Bill 
Horowitz, Steve Lewallen and David 
Reith. 

One of the highlights of the year was the 
special Washington, D.C., meeting chaired 
by Jerry August, with quality assistance 
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from vice-chairman Chris Detzel. This meet- 
ing was unquestionably one of the finest tax 
programs available in the nation during the 
year, and everyone who attended gained a 
great deal of knowledge. There is no ques- 
tion in my mind that no national or other 
state tax section has sponsored a better pro- 
gram than this one. 

Our annual meeting chaired by Bill 
Blackard with the very able assistance of 
Glenn Dempsey and Jim Roberts, was held 
at the Ft. Lauderdale Marriott Harbor 
Beach. We enjoyed a full day of educational 
programs, a business meeting, spousal ac- 
tivities, social events and athletic events. 

John Lopez will head our section’s activi- 
ties at the Bar’s convention, and is respon- 
sible for bringing Lottery Director Rebecca 
Paul to our joint meeting with the Real 
Property Law Section. 

Section publications provided excellent 
informational tools for our members. Tom 
Purcell was responsible for our Bulletin, and 
Ron Martin performed the editing of the 

Tax Law Notes for the Florida Bar Jour- 
nal. 

Federal tax—Under the leadership of 
Division Chairman Bob Hudson, with assis- 
tance from vice-chairmen Jason Warner 
and Jerry August, the Tax Section again 
made its mark on the national level by pro- 
viding input to Congress on matters of tax 
legislation. Special mention should be made 
of the fine efforts of Michael Minton for his 
work on the Technical Corrections Bill re- 
lating to the depreciation of citrus trees. Dur- 
ing our Washington meeting, the leaders of 
the congressional tax-writing committees 
and the heads of the Internal Revenue Serv- 
ice and the Department of the Treasury com- 
mented that our section’s input was always 
favorably received. 

I could not complete my report without 
giving special recognition to Ed Koren. Ed 
headed our Long-Range Planning Commit- 
tee, and he totally rewrote the bylaws for 
the Tax Section. This unenviable job was 
performed in a first class manner, and Ed 
certainly distinguished himself in this task. 
I also want to take the opportunity to thank 
Treasurer Gus VanEepoel and Secretary 
Linda Hanna for their fine service in their 
respective offices. Carol Vaught, our staff 
coordinator, also deserves our applause for 
her exemplary service on behalf of all mem- 
bers of the section. 

Last, but not least, is our chairman-elect, 
Les Barnett. Les has always been one of my 
best friends, but his service during the past 
year as a counselor and a fellow brain- 
stormer was unsurpassed. Les will be an out- 
standing chairman. during his term, and I 


am sure that he will bring great honor to 
our section. 

It is really unfair to try and prepare this 
report in the limited amount of space avail- 
able. There are untold hours of volunteer 
time by members of our executive council, 
by past chairmen and by other interested tax 
lawyers. I can’t name all of these individu- 
als, but I can assure you that their efforts 
this year and in the past have allowed the 
section to become recognized on a state and 
national level. 

I sincerely appreciate the opportunity I 
have had to serve you as chairman for this 
year. 


Bruce H. Boxor 
Chairman 


Trial Lawyers 


This year we saw our section increase to 
5,600 members and also saw one of the busi- 
est and hardest-working years of the Execu- 
tive Council in the history of the section. Nor- 
mally, the Trial Lawyers Section Executive 
Council meets three to four times a year. 
This year, we will have met at least eight 
times for one-to-two-day meetings and nu- 
merous committee meetings in addition to 
our regular council meetings. The follow- 
ing is a very brief report of our activities dur- 
ing this past year. 

Legislative and Tort Matters—The 
Academic Task Force, created by the 1986 
Legislature, got out its report concerning 
medical malpractice at Governor Martinez’s 
request earlier than planned. For all of 
their meetings, on not only the medical 
malpractice issue, but general tort reform 
and insurance regulation as well, we had at 
least one member of the council present to 
give input. 

After receiving the final recommenda- 
tions of the Academic Task Force con- 
cerning medical malpractice, the Executive 
Council, comprised equally of plaintiff and 
defense attorneys, worked hard to formu- 
late legislation that would help meet the 
problem while at the same time not giving 
up valuable rights of claimants without 
getting anything in return. Special recogni- 
tion must go to John DeVault, chairman, 
and members of the Trial Lawyers Section 

Legislative Committee for putting together 
a plan somewhat patterned after the U.S. 
District Court, Middle District of Florida. 
This was a mandatory, nonbinding arbitra- 
tion program for medical malpractice cases. 
The entire Executive Council worked very 
diligently in getting together a legislative 
package that we felt made a lot of sense. 
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During the special session on medical mal- 
practice, with the extremely capable efforts 
of Buddy Jacobs, we lobbied hard in the leg- 
islature for adoption of our plan. While we 
met with great success in virtually every com- 
mittee, we ultimately lost the “political bat- 
tle.” However, I think ultimately the legis- 
lature will adopt a plan similar to ours as 
I have strong reservations concerning the 
constitutionality of the final product that 
came out of the 1988 special session. 

We have also considered the Academic 
Task Force’s final recommendations con- 
cerning tort reform. Our basic position is 
that the 1986 Tort Reform Act encom- 
passed sweeping changes and should be 
given a chance to work. We will be giving 
our input during the course of the regular 
session concerning various proposals on fur- 
ther tort reform. 

We also hope our juror compensation bill 
will be adopted to increase the present pal- 
try amount statutorily paid to a juror. We 


_ hope this will bring Florida more in line 


with other states around the country. 

Lastly, and probably most importantly 
concerning this area, there will be a consti- 
tutional amendment on the ballot in Novem- 
ber which would limit noneconomic dam- 
ages in all civil cases pertaining to personal 
injury and wrongful death to a maximum 
of $100,000. We are already in the process 
of preparing to educate the public to the 
inequities and harshness of such a constitu- 
tional amendment and your assistance is 
vitally needed in this case. More informa- 
tion concerning how you can help will be 
The Advocate, as well as in The Florida 
Bar News. 

Continuing Legal Education—Once 
again, I am extremely proud of the Trial Law- 
yers Section in organizing and putting on 
what I feel are the finest seminars for its mem- 
bers of any section. For the second straight 
year, Karen Gievers has chaired this com- 
mittee and did an outstanding job, ably as- 
sisted by Bill Gillen. 

Our trial advocacy weeklong seminar in 
Tampa, given twice a year, was an outstand- 
ing success. | cannot emphasize too much 
the tremendous amount of organizational 
effort that goes into making this such an out- 
standing success, but I would like to pay spe- 
cial thanks to Norman Vaughn-Birch, 
Howard Coker and Larry Smith for their 
tireless efforts. 

Mock Trial Competition—For the sec- 
ond straight year, Executive Council mem- 
ber Jean Bice of Ocala has headed the mock 
trial competition, which is participated in 
by all of the law schools in the state at the 
annual convention. This involves a tremen- 


dous amount of work. We also greatly ap- 
preciate the efforts of Ron Walker who 
helped get judges and all of the other organ- 
izational matters arranged so that a success- 
ful mock trial competition will be held at 
this year’s annual meeting. 

Special Projects—The Trial Lawyers Sec- 
tion embarked upon numerous special pro- 
jects this year and finished other projects 
that were started in previous years. They in- 
cluded, but are not limited to, the follow- 
ing: 

Restoration of Professional Ethics—Com- 
mittee was formed under last year’s chair- 
man, Doug Marsh, to promulgate a code 
of conduct to be submitted to the Trial Law- 
yers Section members by which they can vol- 
untarily choose to abide. John DeVault, 
chairman, and his entire committee worked 
tirelessly in putting together a code that, if 
adhered to, will greatly restore not only eth- 
ics and courtesy within the section but will 
help restore some of the tarnished image 
which the trial lawyers have felt is due to 
solicitation and advertising in the past sev- 
eral years. 

We participated along with several other 
organizations in staffing the trial lawyers 
exhibit at the State Fair in Tampa, a monu- 
mental undertaking. Ed Waller headed up 
this project on behalf of the Litigation Sec- 
tion of the American Bar Association and 
Becky Steele was coordinator. With 100 
trial lawyers and 50 judges participating, it 
was a resounding success. I encourage all 
top Florida trial lawyers to participate next 
year. 

We established a committee to look into 
the feasibility and possibility of establish- 
ing scholarships in the name of the Trial Law- 
yers Section to deserving recipients. 

The Section co-sponsored with The Flor- 
ida Bar a legislative reception March 1, 
which was well attended by members of the 
legislature. 

Last year, the section voted to provide for 
affiliate memberships and this year, the by- 
laws were amended to accomplish this new 
category of members. We welcome all quali- 
fied legal assistants and paralegals to be- 
come affiliate members of our section. If 
you have any qualified legal assistants in 
your office, please call Connie Stewart at 
The Florida Bar for an application. 

The Executive Council has also made 
several recommendations to the Civil 
Procedure Rules Committee to make the 
discovery process in civil litigation more 
equitable. 

For the second year, we will have our sec- 
tion luncheon at the Annual Meeting of The 
Florida Bar jointly with the Chester Bedell 


Memorial Foundation. A truly outstand- 
ing speaker will once again address this joint 
luncheon. 

Publications—Several years ago, the 
Trial Lawyers Section Executive Council de- 
cided to improve the quality of its commu- 
nications with section members and change 
the name of our newsletter to The Advo- 
cate. Consistent with this commitment to 
providing educational and informational ma- 
terials to our members, this year we retained 
as editor Professor Michael Flynn, a pro- 
fessor at Nova Law School. I am sure that 
you agree with me that Professor Flynn has 
done an outstanding job of putting together 
four very informative and educational issues 
this year. 

Our section has also contributed articles 
for The Florida Bar Journal and for The 
Florida Bar News. Anyone interested in sub- 
mitting an informative article for inclusion 
in either The Florida Bar Journal or The 
Advocate should contact Professor Flynn. 

It was indeed my pleasure to serve as chair- 
man of the section this year. Certainly it has 
been very exciting, rewarding and busy. I 
was also extremely fortunate to have had 
outstanding trial lawyers and more impor- 
tantly, very dedicated members of our pro- 
fession comprise one of the most, if not the 
most, outstanding executive council in the 
history of our section. Next year, this sec- 
tion should continue to grow and expand 
its influence, both within and outside the pro- 
fession under the extremely capable lead- 
ership of John DeVault. 


JosePH P. Mitton 
Chairman 


Workers’ Compensation 


The Workers’ Compensation Section was 
added to those sections of the Bar that have 
developed a certification program. Our Spe- 
cialization and Certification Development 
Committee worked closely with The Flor- 
ida Bar Committee on Certification/ Des- 
ignation, as well as the Board of Governors 
and the Supreme Court. Ultimately, the 
court approved our certification program 
and, after court approval, the president of 
The Florida Bar appointed a select commit- 
tee, consisting of members of the section, 
who implemented the program and devel- 
oped the test. Over 100 members of the sec- 
tion have applied for certification in the first 
year. 

In addition to our usual CLE seminars 
that are given three times a year, the sec- 
tion sponsored a comprehensive two-day re- 
view course in preparation for the first cer- 


tification test. The course was held at the 
University of Miami Law School and was 
of considerable help to those who were re- 
viewing the entire body of law in prepara- 
tion for the certification examination. 

Additionally, our section sponsored the 
fourth annual out-of-state educational semi- 
nar, which was held at Lake Tahoe, Nevada, 
and members of the section were greatly in- 
volved in the 43rd Annual Workers’ Com- 
pensation Educational Conference held at 
the new Peabody Hotel in Orlando. 

Our section newsletter has continued its 
tradition of excellence and still is considered 
to be the leading news periodical in the field 
of workers’ compensation in this state, not 
only for practicing attorneys, but also for 
the industry as a whole. During this year, 
our editor has received much acclaim for the 
special “parody” issue, published in the 
spring. 

Members of the Executive Council of the 
Workers’ Compensation Section met four 
times during the year to plan and oversee 
the various programs that are sponsored by 
the section. In addition, the Executive Coun- 
cil sponsored its annual luncheon for the 
workers’ compensation judiciary in conjunc- 
tion with the Workers’ Compensation Edu- 
cational Conference. Not only were the dep- 
uty commissioners present at the luncheon, 
but also several members of the First Dis- 
trict Court of Appeal were in attendance 
and participated in the program. 

The Executive Council would like to take 
this opportunity to express its appreciation 
for the outstanding leadership demon- 
strated by Gerald Rosenthal, who has 
served as chairman of the section during this 
year. Mr. Rosenthal has not only devoted 
much of his time and energy as chairman, 
but has also served as the first chairman of 
the Certification Committee. 


ALBERT M. FRIERSON 
Chairman- Elect 


Young Lawyers Division 


It has been an extremely successful year 
for the more than 20,000 lawyers in our di- 
vision. This year we have concentrated on 
improving the quality of our already suc- 
cessful CLE programs and developing our 
public service programs. We have had an 
overwhelming response in both of these ar- 
eas from our membership. 

This year’s CLE program was our most 
successful ever. Under the leadership of 
Ladd Fassett, we presented five seminars. 
Caleb Grimes coordinated our Basic Com- 
mercial Litigation seminar. While we have 
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always received extremely high marks in the 
quality of this seminar’s presentation, our 
quality marks continued to improve and at- 
tendance was up over 67 percent. 

Our next seminar was Basic Probate and 
Guardianship. Brett Rivkind chaired this ex- 
tremely successful project. Our Basic Per- 
sonal Injury seminar was once again chaired 
by Gary Fox and attended by 800 Bar mem- 
bers. Darryl Richards headed up the Basic 
Evidence seminar, featuring Professors 
Ehrhardt and Yetter, Dean Read, Michael 
Olin and B. J. Masterson. Our final semi- 
nar was Basic Real Estate and was coordi- 
nated by Rusty Bouge. The quality and reg- 
istration set new records for our division. 

One of the major projects of the Young 
Lawyers Division has always been its Bridge- 
the-Gap Program. After years of study and 
debate by the Young Lawyers Division and 
the Board of Governors, a petition was filed 
with the Supreme Court requesting adop- 
tion of a basic skills course for new admit- 
tees. Ladd Fassett prepared and argued the 


Ed Koren (above) of the Real Property, 
Probate and Trust Law Section presented 
to the Board a copy of a book the section 
wants to adapt for use by Florida consumers, 
tentatively entitled “How to Live and Die 
With Florida Probate.” After President-elect 


petition before the Supreme Court. As of 
this writing, no decision has been received 
from the Supreme Court, but the division 
has been busy preparing contingency plans 
in the event of its adoption. Warren 
Lindsay, our Bridge-the-Gap chairman, has 
continued to refine our program and has 
made plans for several new locations next 
year to accommodate the anticipated in- 
crease in attendance. 

Once again our Job Fair Program was 
held in Tampa. It provides law firms an 
opportunity to interview third year law 
students and practicing attorneys who are 
seeking new employment. Tim Sullivan 
coordinated the program, together with all 
of the placement directors of the Florida 
law schools and Mercer and Cumberland 
law schools. 

Our Second Local Affiliate Outreach Con- 
ference will be held in conjunction with the 
annual convention in Orlando. The pro- 
gram is designed to allow local bar associa- 
tions the opportunity to exchange ideas and 


Ray Ferrero, Jr., expressed reservations about 
the endeavor, the Board gave the section 
permission for the project with the proviso 
that the manuscript be reviewed by Board 
members as it is compiled. 
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project information. Bill Crenshaw of Mi- 
ami plans to bring together the young law- 
yers sections throughout the state to assist 
them in obtaining new information about 
projects, budgeting and effective program- 
ming. 

For several years the Young Lawyers Di- 
vision has sought to revise the new mem- 
bers kit which is distributed to new lawyers. 
Jerri Blair has developed a new brochure, 
which will assist our new members in famil- 
iarizing themselves with our division. 

The Guardian ad Litem Program has 
been reactivated through the efforts of com- 
mittee Chairperson Diane Marger. Ms. 
Marger put on a pilot program in Fort 
Lauderdale for prospective guardians, 
which provided six CLE credit hours for 
the participants. Next year the program 
will be expanded with additional seminars. 

Crit Smith, the division budget chairman 
for the past several years, has once again as- 
sured the division’s financial success. The 
division has adopted a change in its policy, 
which will require it to pay for its coordi- 
nators’ travel expenses in an effort to assist 
the general Bar budget. 

Last year the division began a Law 
School for Laymen Project. This year 
Karen Specie coordinated the project, 
which has been extremely successful and con- 
tinues to grow. 

The division amended its bylaws to pro- 
vide for a second out-of-state representa- 
tive on the board. Fred Bosch, who has 
served as our out-of-state representative for 
the last four years, will now be moving on 
to the senior board. 

The reapportionment issue changed the 
Young Lawyers Division’s representation of 
the senior board to allow one vote rather 
than two. However, both the YLD president 
and president-elect will continue to serve on 
the Board and its committees. 

This year’s annual convention will be a 
celebration of the hard work of our division. 
Rick Crary has planned the 50-year mem- 
ber luncheon and the ever popular Friday 
evening scholarship dance. 

David Bianchi, incoming president, has 
already begun planning a new YLD Law 
School Visitation Project, which will be im- 
plemented in the fall. Next year promises 
to be exciting, as the Bridge-the-Gap and 
seminar programs continue to grow. 

It has been a privilege to serve as presi- 
dent of the Young Lawyers Division, and 
my thanks to all of my board members who 
have made this year a tremendous success. 


Bette ELLEN Quiat 
President 


i 
| 


Admiralty Law 

The committee had another successful 
year. The second edition of the Maritime 
Law and Practice Manual was published. 
Editors have been appointed for each of the 
chapters to maintain the book. It is antici- 
pated that annual supplements will be pub- 
lished to keep the book current. 

The committee newsletter was reinsti- 
tuted. The newsletter provides current up- 
dates in the law on an interim basis. 

A mini-seminar was held in September 
1987 to bring attendees up to date on cur- 
rent developments in maritime law both 
within the state and the federal courts. 

In January, a half-day seminar was held 
in Tampa on Coast Guard inspection of pri- 
vate yachts. The purpose of the seminar was 
to explore the Coast Guard regulations that 
were pertinent to the transportation of pas- 
sengers versus guests on private yachts. A 
panel consisting of Nils Linfors, a retired 
Coast Guard commander now engaged in 
private practice, Peter Herrick, a Miami at- 
torney, and Commander Steve Delaney 
from the Coast Guard presented a very 
lively discussion as to pitfalls in using a pri- 
vate pleasure yacht for commercial pur- 
poses. 

An all-day semimar was held in February 
in Miami dealing with the cruise ship indus- 
try. The topics included organizing the 
cruise line, the relationship of concession- 
aires to the cruise vessels, immigration in 
the cruise industry, U.S. Coast Guard ac- 
tivities with the cruise industry, the passen- 
gers, claims from plaintiff's and defendant’s 
perspective, and crew claims. There was a 
very large turnout for the seminar, and it 
was the first admiralty seminar that has 
been videotaped. The committee was for- 
tunate in being able to schedule the seminar 
so that it followed a cruise ship conference 
put on by Seatrade. As a result of this we 


ANNUAL REPORTS 


were able to have a number of attendees 
from around the United States and Europe 
in attendance. 

The committee has continued to stress its 
primary purpose to provide education to 
Florida lawyers who engage in maritime prac- 
tice whether on a full-time basis or only on 
a minimal basis. Through the seminars and 
its publications, the committee continues to 
provide Florida lawyers with education nec- 
essary to keep them informed of the devel- 
opments in admiralty. 


WILLIAM B. MILLIKEN 
Chairman 


Agricultural Law 

The Agricultural Law Committee during 
1987-88 reported to its members on a num- 
ber of important issues impacting upon ag- 
riculture, continued its involvement with the 
Center for Agricultural Law and cooperated 
with the Agricultural Tax Committee of the 
Tax Section on various projects. Our com- 
mittee is divided into numerous subcom- 
mittees with each subcommittee specializ- 
ing on a specific issue affecting Florida 
agriculture. This past year we restructured 
a number of our subcommittees. Our sub- 
committees and the issues they addressed 
over the past year are as follows: 

State and Local Taxation—Subcommit- 
tee chairman Jim Turner coordinated ef- 
forts to monitor any suggested revisions to 
the Greenbelt Law by the Florida Legisla- 
ture, reported on court cases interpreting 
the Greenbelt Law and analyzed and fol- 
lowed the roller coaster impact of the re- 
cently repealed sales tax on services. 

Federal Taxation—Michael Minton and 
Alan Daniels of this subcommittee made a 
number of presentations regarding confu- 
sion over the proper interpretation of the 
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Tax Reform Act of 1986, and in particular, 
its impact on the depreciation of citrus trees. 
Michael Minton and Alan Daniels, in par- 
ticipation with the Agricultural Tax Law sub- 
committee of the Tax Section, submitted 
comments for the committee addressing this 
issue and encouraging technical corrections. 
They also made a presentation in January 
analyzing the recently enacted Revenue Act 
of 1987. 

Wetlands and Water-Related Issues— 
Subcommittee chairman Tom Brown kept 
the committee informed of developments in 
this area, and in particular, regarding state 
claims of ownership to wetland areas. 

Chemicals and Regulations—This sub- 
committee led by Frank Graham of the De- 
partment of Agriculture, as subcommittee 
chairman, has the charge of keeping the com- 
mittee members informed of changes in regu- 
lations regarding chemicals and the disposal 
of chemical waste by farmers. 

Labor Law—Jeff Ward, as subcommit- 
tee chairman, and Nora Leto have anchored 
a number of lively debates concerning 
changes to both federal and state laws which 
impact on the availability of labor for the 
agricultural marketplace. 

Biological Engineering and Pest Con- 
trol—Paul Stern, subcommittee chairman, 
and Michael Olexa continued to keep the 
committee on top of the latest changes in 
this rapidly developing field. 

Caribbean Basin Initiative—Scottie 
Butler, as subcommittee chairman, and 
Sherman Wilhelm of the Department of 
Agriculture (Commissioner Conner’s Of- 
fice) have monitored for the committee at- 
tempts to extend and expand CBI. 

Miscellaneous and Regulations—Under 
this “catch all” subcommittee Michael 
Edenfield and Peggy Beville analyzed the im- 
pact of the new Farmers Bankruptcy Bill 
upon farming and other creditor relation- 


ships. On other creditor issues, Bill 
Weatherford as a guest speaker advised the 
committee on changes to the UCC affect- 
ing security interests for farm loans, and com- 
mittee member Greg Nelson addressed the 
committee regarding the Perishable Agri- 
cultural Commodities Act (PACA). Sid 
Ansbacher reported on various issues in- 
volved in land use planning and presented 
his law review article being published by the 
Minnesota Law Review entitled “Farmland 
Preservation Under Local Comprehensive 
Land Use Plans.” 

In addition to our many subcommittee 
activities, the committee as a whole has been 
closely following the development of the Cen- 
ter for Agricultural Law at the University 
of Florida and has been instrumental in en- 
couraging the College of Law and the Col- 
lege of Agriculture to make the necessary 
space and financial commitment to make 
such a center a reality. This year a special 
advisory committee chaired by Michael 
Minton was appointed by the College of 
Law and College of Agriculture to finalize 
plans for the Center. The other members of 
this advisory committee are: Representative 
Jon Mills, speaker of the House of Represen- 
tatives; Professor Larry Libby, director of 
the Food and Resource Economics Depart- 
ment, IFAS; Professor Doug Miller, Uni- 
versity of Florida College of Law; and 
George Sorn, executive director of Florida 
Fruit and Vegetable Association. 

The Agricultural Law Committee meets 
three times a year as a full committee with 
subcommittee meetings on a more frequent 
basis. Any Bar members interested in par- 
ticipating in any of the above referenced sub- 
committees is encouraged to join the com- 
mittee. 


MICHAEL D. MINTON 
Chairman 


Annual Meeting 

The 1988 Annual Meeting will be held 
June 15-19, at the Marriott World Resort 
in Orlando. Pursuant to President Ray 
Ferrero’s mandate, the emphasis will be on 
quality CLE, the conducting of Bar activi- 
ties and responsibilities, and the sharing of 
fellowship between Bar members and their 
families. Pursuant to the mandate of the 
Board of Governors, the annual meeting 
will come in on time and under budget. 

The CLE seminars will begin this year on 
Wednesday, June 15, with an all-day pro- 
gram by the Environmental and Land Use 
Law Section. The program is free to all and 
not subject to the annual meeting registra- 
tion fee. In the past, the Environmental and 


Land Use Law Section seminar established 
the standard of quality of legal education 
by which the seminars have been measured. 
This year should prove to be no exception 
to that rule. 

A “Super Seminar” presented by the 
General Practice Section will be held on 
Thursday and Friday, June 16 and 17. 
Various sections and substantive law 
committees are participating to provide the 
Bar’s finest presenters, who will deliver an 
update on Florida law. Bar members may 
obtain an entire year’s credit for mandatory 
CLE. On Thursday, Friday and Saturday 
private organizations supporting the Bar’s 
annual meeting will present “Brass Tacks” 
seminars on damages, use of experts in 
litigation and risk management. 

Speakers will begin with Dr. Wayne Dyer 
on Thursday at the new all member lunch 
and continue throughout the convention. 

Entertainment will be provided by the 
original Drifters and Shirelles, Mort Sahl 
and Helen Reddy with B.J. Thomas. 

Most if not all of the functions will sell 
out with pre-registration. In addition, there 
is a substantially higher fee for on-site reg- 
istration. 


RICHARD BusH 
Chairman 


Appellate Rules 


The Appellate Rules Committee met 
twice this year, primarily to complete rec- 
ommendations of changes to be submitted 
to the Florida Supreme Court according to 
the four-year cycle. Our present rules are gen- 
erally working well, and we are not recom- 
mending any drastic changes which would 
substantially affect appellate practice. 

We are proposing a change which will 
make it clear that a party ordering a tran- 
script for an appeal need not order all cop- 
ies to be prepared by the court reporter, 
since it can be less expensive to have cop- 
ies prepared by other means. We are rec- 
ommending a change in the form for des- 
ignation to the court reporter, making the 
present form more specific and workable, 
and providing that the court reporter sub- 
mits to the jurisdiction of the appellate 
court. 

We are recommending that a motion for 


certification be authorized in the rule gov- 


erning rehearings, so that a party can re- 
quest certification without having to move 
for rehearing. Often grounds for certifica- 
tion to the Florida Supreme Court exist, 


where there are no grounds for a motion for | 


rehearing, and this would dispense with the 
need for a party requesting only certifica- 
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tion to have to mislabel the motion as a mo- 
tion for rehearing. 

A major issue which was discussed, but 
not acted on, was allowing the state to 
appeal certain types of pretrial orders in 
criminal cases. While this would take an 
amendment of the appellate rules, most 
committee members felt this decision was 
one to be made by the Florida Supreme 
Court and, if a change was made, the com- 
mittee would implement it. 

After the last meeting of the committee 
concluding everything pertaining to the four- 
year cycle changes, the Conference of Dis- 
trict Court of Appeal Judges filed an emer- 
gency petition with the Florida Supreme 
Court, asking the court to provide that no 
motions filed in the district courts of appeal 
toll time, unless the movant files a specific 
request to toll time for good cause shown, 
and the district court of appeal grants it by 
written order. This proposal had not been 
submitted to the Appellate Rules Commit- 
tee; however, the Supreme Court has re- 
quested that the Appellate Rules Commit- 
tee express its views on this change, which 
will have been considered at a specially 
called meeting on April 15, 1988, by the time 
this report is published. 


LARRY KLEIN 
Chairman 


Aviation and Space Law 

The 1987-88 meetings and seminars of the 
Aviation and Space Law Committee fo- 
cused on the current air safety concerns, in- 
cluding near misses, post-strike air traffic 
control, FAA enforcement changes, and 
other timely subjects. 

The year started off at the Bar conven- 
tion with an excellent presentation by 
Stuart Goldstein of Miami on the unique 
labor problems involved in representing air- 
line employees as they are regulated by the 
Railway Labor Act. Dennis Larry of 
Pensacola discussed the current law in a case 
that he has on appeal regarding the admis- 
sibility of findings of fact by the government 
in its investigation of a fatal aircraft acci- 
dent. 

In September, in response to changing 
FAA enforcement and inspection proce- 
dures, Michael Siboni of Miami provided 
the committee with an extensive lecture and 
outline on defending pilots in FAA enforce- 
ment proceedings. At that particular Tampa 
meeting, the committee met with air traf- 
fic controllers from the Tampa ATC Facil- 
ity and visited the controllers in the tower 
and in the radar facility. 

The 11th Annual Aviation Law Litiga- 


tion Seminar, sponsored jointly by our com- 
mittee and the Trial Lawyers Section, was 
held in Miami in early November. Various 
aspects of air safety were addressed, rang- 
ing from the potential for carrier liability 
for terrorism and hijacking to the FAA’s ap- 
proach to general aviation safety under the 
current administration. The former was ad- 
dressed by solicitor Humphrey Dawson of 
London, while the latter was presented by 
Richard Faber, counsel for the FAA, South- 
ern Region. The committee heard about fu- 
ture trends in litigation from ace aviation 
attorney George Fleming of Houston. He 
showed a Navy videotape of a carrier take 
off and the actual accident sequence in- 
volved in a lawsuit. Marc Moller of New 
York presented a great case for his theory 
that pilots are still the key to aviation safety 
despite advances in technology. John Yodas 
of Washington, D.C., talked about the 
safety of general aviation from his position 
as counsel to the Aircraft Owners and Pi- 
lots Association (AOPA). How safety is be- 
ing addressed in the 1980’s and 1990’s by a 
commercial carrier was discussed at length 
by Campbell Pritchett, who is employed by 
British Airways as an airport manager at 
Kennedy. 

The committee is always looking for 
aviation practitioners who are interested in 
contributing to the committee by formal pres- 
entations or by informal discussions at meet- 
ings. In addition to more seminars, there has 
been some discussion of providing in the up- 
coming year an internal newsletter, avail- 
able only to Aviation Law Committee mem- 
bers, that addresses current topics, appel- 
late decisions, technical advances, and other 
factors critical to the practice broadly 
termed “aviation law.” Welook forward to 
your participation next year if aviation law 
comprises any part of your practice. 


JOHN F. EvVERSOLE III 
Chairman 


Board of Certification, 
Designation and Education 


In addition to administrative responsibili- 
ties for the Bar’s two legal specialization pro- 


grams, effective January 1, 1988, the new. 


continuing legal education requirement 
(CLER) was officially placed under the ju- 
risdiction of the Board of Certification, Des- 
ignation and Education. Board members 


quickly became acquainted with the new | 


rule, corresponding policies, and internal im- 
plementation procedures. Many questions 
concerning acceptable.credit, exemptions, 
compliance reporting and undue hardship 


waivers have already been addressed by the 
BCDE and will continue to be an ongoing 
activity as the first January reporting cycle 
approaches in 1989. 

The BCDE also devoted considerable 
time and attention to the overall improve- 
ment of the designation and certification pro- 
grams. Throughout the year, four BCDE 
members served on a special committee with 
three members of the Board of Governors 
for the purpose of addressing various con- 
cerns about the programs. Of primary em- 
phasis was the need for more publicity to 
help eliminate confusion and heighten aware- 
ness about the available legal specialization 
programs. It is expected the work of this 
committee will continue into 1988-89. 

In an effort to continue the expansion of 
certification into more areas, standards for 
workers’ compensation were approved by 
the Supreme Court for implementation in 
the fall of 1987. Applications for the area 
totaled 99 and close to 97 percent were ex- 
pected to sit for the May exam. Applicants 
qualifying to take other area exams included 
56 for civil trial; 7 for tax; 9 in family law; 
26 in real estate; 46 in criminal law; and 19 
in estate planning and probate. All total, the 
1,129 lawyers now certified will likely in- 
crease by more than 200 by August 1, 1988. 

The BCDE is encouraged by the interest 
and continuing participation of Bar mem- 
bers in the specialization programs. It is 
hoped the long term effect of mandatory 
CLE, combined with the available speciali- 
zation programs, will serve to enhance the 
overall quality of legal services for the bene- 
fit of the public. 


STEPHEN A. RAPPENECKER 
Chairman 


Civil Procedure Rules 

Pursuant to Judicial Administration Rule 
2.130, the Civil Procedure Rules Commit- 
tee recently submitted its report of proposed 
rule changes to the Supreme Court for the 
four-year cycle ending April 1, 1988. With 
the exception of rule 1.340, Interrogatories; 
and 1.360, Physical and Mental Examina- 
tion of Persons, the Board of Governors rec- 
ommended acceptance ofall proposed 
changes. 

Oral argument was set before the 
Supreme Court for June | and 2. 

The following is a summary of significant 
proposed changes: 

Rule 1.070 Process—Subdivision(j) has 
been added to require plaintiffs to cause serv- 
ice of original summons within 120 days of 
filing the complaint absent good cause for 
further delay. 


Rule 1.140 Defenses—The amendment to 
subdivision(a) is to fix a time within which 
amended pleadings, responsive pleadings or 
more definite statements required by the 
court and responses to those pleadings or 
statements must be served when no time 
limit is fixed by the court in its order. The 
court’s authority to alter these time periods 
is contained in Rule 1.090(b). 

Rule 1.170 Counterclaims and 
Crossclaims—The last two sentences were 
added to subdivision(g) to counter the con- 
struction of these rules and F.S. §48.031(1), 
by an appellate court in Fundaro v. 
Canadiana Corp., 409 So.2d 1099, to re- 
quire service of all cross-claims with sum- 
mons pursuant to Rule 1.070. The purpose 
of this amendment is to make it clear that 
cross-claims must be served as initial plead- 
ings only against a party who has not pre- 
viously entered an appearance in the action. 

Rule 1.200 Pretrial Procedure—The pur- 
pose of adding subdivision (5) is to spell out 
clearly that case management conferences 
may be used for scheduling the disclosure 
of expert witnesses and the discovery of the 
opinion and factual information held by 
those experts. Subdivision(5) is not intended 
to expand discovery. 

Rule 1.280 General Provisions Govern- 
ing Discovery—The purpose of the pro- 
posed amendment to subdivision(b)(3)(A) 
is to allow, without leave of the court, the 
depositions of experts who have been dis- 
closed as expected to be used at trial. The 
purpose of the proposed subdivi- 
sion(b)(3)(D) is to define the term “expert” 
as used in these rules. 

Rule 1.280 General Provisions Govern- 
ing Discovery—Subdivision(b)(2) has been 
added to enable discovery of the existence 
and contents of indemnity agreements and 
is the result of the enactment of F.S. 
§§627.7262 and 7264 proscribing the join- 
der of insurers but providing for disclosure. 

Rule 1.310 Telephone Depositions—Pro- 
posed changes provide for swearing the de- 
ponent by a person qualified to do so at the 
place the deponent is physically located 
prior to giving a telephone deposition. 

Rule 1.310 Depositions Upon Oral Ex- 
amination—The amendments to Subdivi- 
sion(b)(4) are to provide for depositions by 
videotape as a matter of right. 

The requirement that a stenographer be 
present (who is also a person likely to be 
swearing the deponent) is to assure the avail- 
ability of a transcript (although not re- 
quired). 

Rule 1.340 Interrogatories to Parties— 
The word “initial” in the 1984 amendment 
to Subdivision(a) resulted in some confu- 
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sion, so it has been deleted. Also the total 
number of interrogatories which may be pro- 
pounded without leave of the court is en- 
larged to 50 from 25. Form interrogatories 
which have been approved by the Supreme 
Court must be used; and those so used, with 
their subparts, are included in the total num- 
ber permitted. 

Rule 1.360 Physical and Mental Exami- 
nation of Persons—This amendment to Sub- 
division(a) is in to broaden the scope of 
Rule 1.360 to accommodate the examina- 
tion of a person by experts other than phy- 
sicians. 

Rule 1.390 Depositions of Expert Wit- 
nesses—Subdivision(c) has been amended 
to clarify the procedure used in paying an 
expert witness for his or her appearance at 
a deposition. 

Rule 1.431 Trial Jury—Subdivision(f) has 
been added to assure the right to “back- 
strike” prospective jurors until the entire 
panel has been accepted in civil cases. 

Rule 1.460 Continuances—The Supreme 
Court, by adopting Rule 2.085(c), Fla. R. 
Jud. Adm., effective July 1, 1986, required 
all motions for continuance to be signed by 
the litigant requesting the continuance. The 
amendment conforms Rule 1.460 to Rule 
2.085(c); but by including an exception for 
good cause, it recognizes that circumstances 
justifying a continuance may excuse the sig- 
nature of the party. 

Rule 1.470 Exceptions Unnecessary— 
The word general in the third sentence of 
Subdivision(b) was deleted to require the 
court to specifically inform counsel of the 
charges it intends to give. And the last sen- 
tence of that same subdivision was amended 
to encourage judges to furnish written cop- 
ies of their charges to juries. 

Rule 1.580 Writ of Possession—The 
word “forthwith” was deleted from the sec- 
ond sentence of Subdivision(a) and the last 
sentence of Subdivision(a) of Rule 1.550. 

Form 1.948 Third Party Complaint—A 
change was made to eliminate the words 
“third party plaintiff.” 

Form 1.999 Evictions/ Residential—This 
form is recommended to inform those to be 
evicted of the procedure they must follow 
to resist eviction. 

Form 1.902 Summons: Personal Service 
on an Individual—The new form for per- 
sonal service on individuals is included to 
ensure awareness by defendants or respon- 
dents of their obligations to respond. The 
form for personal service on individuals con- 
tains Spanish and French versions of the 
English text to ensure effective notice on all 
Floridians. 

Anyone interested in obtaining a copy of 


the report of the committee may contact 
Gerry Rose of The Florida Bar, Tallahassee, 
FL 32399-2300. 


HENRY LATIMER 
Chairman 


Code and Rules of Evidence 

The Code and Rules of Evidence Com- 
mittee has continued working with the staffs 
of key legislative committees to obtain ad- 
vance notice of proposed amendments to 
the Evidence Code that are under consid- 
eration by the Florida Legislature. Legis- 
lative bills dealing with evidentiary matters 
are furnished to the committee for review. 
The committee has a “fast track” legislative 
subcommittee with the power to make rec- 
ommendations to the Board of Governors 
during legislative sessions when time limi- 
tations do not permit full committee action. 
The committee did not plan to propose any 
amendments to the Evidence Code during 
the 1988 legislative session. 

During 1987-88 subcommittees reviewed 
and reported to the committee on the fol- 
lowing: (1) Incorporation of Federal Rule 
of Evidence 607 (Who May Impeach) into 
the Florida Evidence Code; (2) proposed 
changes in the “ Williams Rule”; (3) conflicts 
between “Sponsors’ Notes” to the Evidence 
Code and caselaw construing the rules or 
amendments that have been made in the 
rules; (4) changes in language of the dead 
man’s statute. The committee declined to rec- 
ommend changes in any of these areas with 
the exception of Rule 607. On January 22 
the committee voted in favor of the concept 
of recommending an amendment to §90.608 
of the Florida Evidence Code to conform 
with Federal Rule of Evidence 607. Pursu- 
ant to its internal procedures, the commit- 
tee will consider the specific language 
changes in §90.608 that are necessary to im- 
plement this proposed change at its meet- 
ing this month. 

As part of its commitment to continuing 
legal education, the committee, through pro- 
gram Chairman William M. Corley of 
Jacksonville, co-sponsored an advanced 
seminar on evidence which was presented 
at nine locations November 12-January 7. 
Attendance at the seminar was excellent. 


WILLIAM B. WILSON 
Chairman 


Consumer Protection Law 
During 1987-88, the Consumer Protec- 

tion Law Committee continued its focus on 

two major projects from the 1986-87 term 
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and began to focus on new areas of inter- 
est to members of the committee. 

The two major projects from the 
1986-87 term which continued to dominate 
a large portion of the committee’s agenda 
were the TEL-LAW program and drafting 
changes in Florida statutes and the rules of 
the Department of Legal Affairs concern- 
ing. consumer rights and attorney’s fees. 

The TEL-LAW program is a library of 
recorded telephone messages providing the 
citizens of Florida with free legal informa- 
tion. The program is designed to inform the 
public of its legal rights and responsibilities 
and to educate the public when an attorney 
is needed. 

The tapes provide basic information on 
a wide range of legal topics such as: adop- 
tion, wills, trusts, legal aid, the rights and 
duties of landlords and tenants, and disso- 
lution of marriage. 

While the TEL-LAW program had pre- 
viously been approved in principle by The 
Florida Bar, the committee learned during 
its September 1987 meeting that the Bar 
Oversight Committee had recommended 
against funding the TEL-LAW program be- 
cause of the cost to operate it. Following 
a presentation before the Program Evalu- 
ation Committee, the TEL-LAW program 
was again approved and recommendations 
were made to the Budget Committee regard- 
ing funding. 

The Consumer Protection Law Commit- 
tee is currently preparing a budget develop- 
ing an advertising program to promote TEL- 
LAW. The committee is also reviewing and 
revising tapes, and developing the final 
plans for implementation toward an ex- 
pected September 1988 kick-off of the pro- 
gram. 

The proposed legislative and rule changes 
which the Consumer Protection Law Com- 
mittee drafted to Florida statutes and the 
rules of the Department of Legal Affairs 
were recently submitted to The Florida 
Bar’s Legislative Committee. The changes 
were approved by the Legislative Commit- 
tee. The Board of Governors of The Flor- 
ida Bar approved the recommendation of 
the Legislative Committee permitting the 
Consumer Protection Law Committee to 
proceed with the proposed legislation. 

The new programs and projects upon 
which the Consumer Protection Law Com- 
mittee is embarking, while at the same time 
completing earlier projects as previously dis- 
cussed, include the examination of addi- 
tional areas of legislative interest involv- 
ing consumer protection law, the presenta- 
tion of a continuing legal education seminar 
and the publication of two articles in The 


Florida Bar Journal. The areas of legisla- 
tive interest to be explored during the upcom- 
ing year include: 

1. Forum abuse: Venue in Small Claims 
Court where the creditor is located out of 
state; 

2. Attorney’s fees in consumer cases; 

3. Prejudgment interest; 

4. Sunsetting of Chapter 516; and 

5. Consumer Trust Fund (proposed 
change to F.S. §501.2075). 

The articles which the Consumer Protec- 
tion Law Committee intends to prepare and 
submit for publication to The Florida Bar 
Journal will review the availability of attor- 
ney’s fees in consumer law cases and will fo- 
cus upon automobile warranties, leases, mis- 
leading advertising and the lemon law. 

The continuing legal education seminar 
is in its formative stages. The subcommit- 
tee assigned to this project anticipates an 
April/ May 1989 date for the first seminar. 
It is currently anticipated that the seminar 
will consist of five topic areas in the con- 


sumer protection field. 

GLENN M. MEDNICK 

Chairman 

Continuing Legal Education 


The Continuing Legal Education Com- 
mittee faced a number of issues during 
1987-88. Foremost among these are ongo- 
ing efforts to improve the quality of CLE 
programs and the January | continuing le- 
gal education requirement (CLER). 

During the fiscal year the committee over- 
saw 77 courses put on at 400 Florida loca- 
tions. The committee is also charged with 
monitoring the quality of CLE publications. 
With the annual operations budget in ex- 
cess of $2 million, we have a major respon- 
sibility to Florida lawyers. 

In the forefront of our quality improve- 


ment efforts was the Program Subcommit- 
tee. Under the direction of Russ Murphy 
of Ft. Lauderdale, this subcommittee devel- 
oped procedures and sanctions to insure 
compliance with CLE policies. Specifically, 
policies were adopted providing for cancel- 
lation of courses upon failure to meet sched- 
ule deadlines for brochure information and 
course outlines. The subcommittee also 
evaluated a “season ticket” alternative to 
regular course fees. Such a ticket would be 
nontransferable and good for a specified 
number of courses. Since it involves con- 
sideration by the Bar’s Budget Committee, 
the proposal is still being developed. 

A large step was taken to improve the qual- 
ity of programs at the annual and midyear 
meetings. At the start of our year, concern 
was expressed that the extensive agendas at 
those meetings precluded attractive CLE 
seminars. Improvement will be demon- 
strated at this year’s annual meeting by a 
“Super Seminar” providing all members 
with an accessible program to meet the CLE 
requirement. 

Budgetary constraints continue to frus- 
trate the operation of our Subcommittee on 
Publications. The Bar’s Budget Committee 
has yet to provide publications with addi- 
tional funding until the economic impact of 
the CLER is ascertained. As such, our sub- 
committee, chaired by Judge Richard Feder 
of Miami, must continually balance the 
need for new publications against those in 
dire need of supplementation. The depart- 
ment is short of editors and the problem 
won't be remedied until the purse strings are 
loosened. 

Special thanks go to Ruth McMahon 
who chaired our Subcommittee on Special 
Projects. First, the full committee finally 
adopted advanced CLE program standards 
for instructors and course materials. More 
important was development of training ses- 


sions for CLE speakers. Under this program 
a videotape presentation was developed to 
teach speakers “dos” and “don’ts” with tech- 
niques to maximize the impact of their pres- 
entations. The training session provides for 
on-site taping of each prospective speaker 
followed by a professional critique. The com- 
mittee hopes training sessions will serve to 
inspire speaker confidence and improve 
course quality. 


Under the CLE master plan, courses are 
scheduled three years in advance. Jim 
Meyer of Bartow and the Master Plan/ 
CLER Subcommittee confronted continu- 
ing problems of enforcing master plan 
requirements. Historically it has been dem- 
onstrated that compliance with program pro- 
cedures improves course quality. Jim and 
his group contributed to the enforcement 
of course deadlines for the Program Sub- 
committee. Moreover, theirs was the thank- 
less job of evaluating requests for late course 
entries. Because of quality and budget con- 
cerns, a harder line had to be taken this year 
and, as a result, compliance was significantly 
improved. 


The impact of the CLE requirement on 
Bar-sponsored programs has yet to be 
realized. To date course attendance is up sig- 
nificantly. What the impact of this increased 
attendance will be on revenues and costs, 
as well as existing limited resources, remains 
to be seen. 


On behalf of the entire committee, I wish 
to thank our CLE staff for their continued 
efforts on behalf of our members—in par- 
ticular, John Hogenmuller, Lois Rice, Gerry 
Rose and Craig Shaw. Their professional- 
ism and experience is indispensable to our 
committee of volunteers. 


PATRICK J. CASEY 
Chairman 
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Corrections 


This has been a year of transition and re- 


assessment for the Corrections Committee. 
The completion of several long-term com- 
mittee projects and the departure of several 
long-time committee members, such as past 
Chairman Randall Berg, have forced the 
committee to re-evaluate its future goal and 
mission. To this end the membership has de- 
voted much of its energy to reviewing issues 
currently facing Florida’s state correctional 
system and county jails with an intent to tar- 
get specific concerns and formulate a long 
range plan to address those.concerns. 

The reassessment process has not left the 
committee without current projects or ac- 
tivities. We are continuing our effort to 
bring about a revision to Florida Rule of 
Criminal Procedure 3.800 that would bring 
the state rule on the time frame for modifi- 
cation of sentence in line with the federal 
rule. The committee views this rule change 
as necessary in that the current provision 
requires both filing and ruling on the mo- 
tion within a 60-day time period. We view 
this as too brief a period either to document 
legitimate rehabilitation on the part of the 
inmate or to allow a busy trial judge the time 
to review the motion. 

Members of the committee also have 
found themselves involved in a variety of 
seminars and conferences regarding issues 
in corrections. The committee chairman and 
long time member Lou Vargas took part in 
a panel discussion at the 30th Annual South- 
ern Conference on Prisons and Corrections 
sponsored by Florida State University this 
past February. Mr. Vargas also participated 
in a symposium on prison overcrowding 
sponsored by the University of Florida and 
the Florida Legislature. A number of com- 
mittee members also joined the Board of 
Governors in November for an enlighten- 
ing tour of Raiford Prison and a panel dis- 
cussion on prisoners’ rights. 


Send your name and address for the 
| latest edition of the free Consumer 
Information Catalog. Write today: 


Consumer Information Center 
Department DF 
Pueblo, Colorado 81009 


In summary, the Corrections Committee 
intends to serve as an educator for the 
bench, the bar, and the general public on 
matters of correctional policy. A continu- 
ing legal education seminar, Bar Journal ar- 
ticles, and a practitioner’s handbook on cor- 
rections are some of the projects we hope 
will provide a meaningful way to achieve 
our purpose. In a time when the public is 
interested in issues as diverse as local con- 
cern over county jail crowding and national 
concern over problems of medical treatment 
and alternatives to incarceration, the 44 mem- 
bers of this committee are committed to 
ensuring that The Florida Bar remains 
deeply involved in one of the complex so- 
cial concerns of our time. 


RICHARD E. DoRAN 
Chairman 


Delivery of Legal Services 

The Delivery of Legal Services Commit- 
tee is a permanent standing committee 
whose responsibilities include a wide vari- 
ety of subject matter touching on access 
issues. 

The committee is divided into three per- 
manent subcommittees, the Training and 
Education Subcommittee, Court Rules and 
Bar Governance Subcommittee, and the Ad- 
vocacy and Special Projects Subcommittee, 
chaired respectively by Jim Dickson, 
Catherine Novack and Skip White. 

Training Committee: The committee has 
developed a program for participation in the 
annual Bar Leaders Conference for the pur- 
pose of sponsoring discussion of access is- 
sues and the role local bar leaders can play 
in enhancing same. The committee has com- 
pleted its contributions to the Bar’s TEL- 
LAW project, which will be:co-sponsored 
with The Florida Bar Foundation. An analy- 
sis method for developing a survey (as op- 
posed to an opinion study) of the legal needs 
of the poor is being developed in conjunc- 
tion with other elements of the Bar and the 
educational community. Subcommittee 
member Ken Davis has been appointed to 
serve as committee liaison to The Founda- 
tion. 

Court Rules: Steve Uhfelder’s Access 
Committee of the Board of Governors has 
worked closely with DLS on access issues 
over the past year. Among these has been 
support for the revision of the civil sum- 
mons, which has-been approved by the rules 
committee and submitted to the Supreme 
Court. In addition, the subcommittee has 
developed forms in response to the request 
of Bar and judicial leadership to identify 
forms appropriate for use by lay citizens. 
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Advocacy Subcommittee: The final ad- 
ditions to the Emeritus Attorney Special 
Practice Rule have been completed. In ad- 
dition, the subcommittee has developed and 
sponsored the Authorized Out-of-State 
Legal Aid Practitioner Rule, under which 
out-of-state legal aid lawyers would be per- 
mitted to practice with established legal assis- 
tance programs in Florida pending passage 
of the bar exam, which would have to be 
taken and passed within one year. The rule 
has been approved on an interim basis by 
the Supreme Court. 

Legislative Endorsements: The commit- 
tee recommended to Bar leadership that the 
Florida Law Endowment Act receives Bar 
sponsorship; the Act would establish a 
mechanism for contributions of state fund- 
ing to legal assistance programs. The com- 
mittee also endorsed for purposes of spon- 


-sorship of prefiled HB 114 by Rep. Tom Drage, 


R-Winter Park, under which the prevailing 
party in acontract dispute, in which one party 
had reserved attorney’s fees, would be entitled 
to recover same. The committee developed 
for comment a proposed statutory will, and 
circulated it among various Bar groups, in- 
cluding the Real Property, Probate, and 
Trust Law Section. The committee has also 
suggested that the Bar consider the regis- 
tration and licensing of legal assistants. 


TERRENCE WILLIAM ACKERT 
Chairman 


Disability Law 

The Disability Law Committee has fin- 
ished another very active year. 

Its long-awaited manual on disability law 
was finally published. Further additions are 
in the writing at this time. 

Years of effort finally resulted in a com- 
prehensive proposal for guardianship re- 
form. After much discussion and difference 
within the various components of the Bar, 
the Board of Governors, without endors- 
ing the Disability Law Committee’s guardi- 
anship proposal, permitted the committee 
to lobby for its filing as a bill in the legisla- 
ture. After much effort, sponsors were 
found for a guardianship reform bill, and 
Sen. Peter Weinstein and Rep. Jack Tobin 
co-sponsored a bill that would result in mod- 
ernization of Florida’s present guardianship 
law. Intense lobbying efforts by Elaine New, 
former chair of the Guardianship Subcom- 
mittee, Peter Oestreich, her successor, and 
other members followed. 

The committee continues to publish its 
newsletter for the education of committee 
members with the guidance of Vice Chair- 


man Rena Magolnick. 

The committee is involved with the issue 
of the rights of people who are now being 
held in mental hospitals because they have 
been found not guilty by reason of insan- 
ity or are incompetent to stand trial. 

The committee also continues to lobby 
for expansion of the public guardianship 
model pilot programs to six additional ju- 
dicial circuits, as authorized by the Board 
of Governors. Present guardianship pro- 
grams in the Second and 17th Circuits are 
very successful, but they have reached satu- 
ration, which indicates the great need for 
these services and an extension of the pro- 
gram to more urban areas in the state. 

Iam especially grateful to committee mem- 
bers who are so intensively involved, and 
certainly to the staff support of Linda 
Weeks, who has put in untold hours to 
make the committee’s performance an out- 
standing success. 


LEO PLOTKIN 
Chairman 


Committee on the Elderly 

The Committee on the Elderly created a 
syndicated column, entitled Senior Law 
Talk, on various topics of law that affect the 
elderly. The columns are released through 
the Bar to all daily and weekly news publi- 
cations, including various local senior citi- 
zens’ publications throughout Florida. 

The committee is planning a CLE course 
for the annuai convention on ethical issues 
faced by practitioners when representing 
elderly clients. This CLE course will be of- 
fered in conjunction with the Bar’s Profes- 
sional Ethics Committee. 

The committee has studied and com- 
mented on the proposed revisions to F.S. 
Chapter 744, Florida’s Guardianship Law. 
Anarticle incorporating the committee’s po- 
sition of these revisions was published in the 
Bar Journal as a committee column. 


A revised pamphlet on “Legal Rights of 
Senior Citizens” is now available from the 
Bar office in Tallahassee. 


The committee is co-sponsoring with 
Florida Legal Services and the Center for 
Governmental Responsibility grant requests 
for training on substantive law issues that 
affect low-income individuals, such as Sup- 
plemental Security Income and food 
stamps. 

The committee continues to undertake 
projects to make the membership and the 
public in general more aware of the legal 
problems encountered by Florida’s grow- 
ing senior population. Any interested indi- 


join the committee. 


REBECCA C. MORGAN 
Chairman 


Eminent Domain 

1987-88 was a year of paradox for the 
Eminent Domain Committee. 

Beginning with the productive and infor- 
mative meeting at the Bar convention on 
June 12, the committee had one of its best 
years in dealing with issues of substantive 
law affecting both condemnor and con- 
demnee. The meeting provided a focal point 
for dealing with recent appellate decisions 
of immediate impact, including the U. S. 
Supreme Court decisions providing dam- 
ages in inverse condemnation cases of govern- 
mental regulation and Florida appellate de- 
cisions regarding entitlement to business 
damages. V. C. Stewart, an experienced 
CPA in the business damage field, gave prac- 
tical guidelines to presenting a business dam- 
age claim before a jury. 

Unfortunately, the momentum of that 
first meeting was blunted by news that the 
Board of Governors of The Florida Bar was 


~ 


vidual is invited to attend our meetings or 


evaluating and giving serious and immedi- 
ate consideration to the elimination of all 
substantive law committees. It was the unani- 
mous vote of the committee in June to op- 
pose any change in its status. That informa- 
tion was conveyed to Bar President Ray 
Ferrero, Jr., and Board of Governors mem- 
ber D. Culver Smith III of West Palm 
Beach, chairman of the Oversight Commit- 
tee. Subsequently, almost all members of 
the committee committed in writing that 
they would be willing, if that were the only 
alternative to survival, to participate and 
financially support an Eminent Domain Sec- 
tion of The Florida Bar. 

Because of the concerns on the commit- 
tee’s future, the chairman was directed to 
attend and participate in The Florida Bar 
retreat held in Key West in July, where the 
future of substantive law committees of the 
Bar was debated. After the Key West con- 
ference, it was the consensus of those par- 
ticipating that if members wished to volun- 
teer their time and efforts to enhance the 
professionalism of the eminent domain bar, 
at almost no identifiable expense to The 
Florida Bar, that such participation should 
be encouraged. 


The Judicial Evaluation Committee 
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Notwithstanding the committee’s endeav- 
ors to preserve the committee, as of this writ- 
ing, the Bar still has under consideration the 
elimination of substantive law committees, 
including the Eminent Domain Committee. 
It is hoped that next year’s chairman, 
Sidney A. Stubbs, Jr., of West Palm Beach, 
will be in a position to forestall any further 
change in the committee’s status. 

On September 11, 1987, the committee 
met in Tampa for an educational appellate 
update presented by Franz Dorn and Alan 
DeSerio. Thereafter, the committee divided 
into workshop groups for a comprehensive 
discussion and evaluation of attorney’s fee 
issues. A report was received from the steer- 
ing committee on the revision of the 
Eminent Domain Manual and discussions 
were had concerning the jury instruction por- 
tion of the proposed manual. It is antici- 
pated that the manual will be published 
within the next few months. 

The committee’s meeting this month dur- 
ing the Annual Meeting of the Bar will again 
stress continuing legal education and acon- 
tinuation of the committee. The committee 
has been monitoring proposed legislation 
in the eminent domain field and any 
changes brought about by the 1988 session 
of the Florida Legislature will be discussed 
at the Bar convention. 


H. ADAMS WEAVER 
Chairman 


Florida Bar Journal 
and News Editorial Board 

The Editorial Board, which provides ad- 
visory oversight for The Florida Bar’s offi- 
cial publications, focused its attention early 
this year upon its primary responsibility of 
assisting the editorial staff in reviewing and 
selecting the best articles for publication in 
the Journal. As manuscripts are submitted 
for publication, the editorial staff sends the 
manuscripts to individual members of the 
board having knowledge of the particular 
area of law discussed, and those members 
are responsible for reading the proposed ar- 
ticles, proposing revisions, examining cita- 
tions of authority, confirming the legal ac- 
curacy and making recommendations as to 
publication. 

Board efforts to attract well-written, in- 
formative articles for publication in the Jour- 
nal have been enhanced this year by the es- 
tablishment of the Barbara Sanders 
Memorial Awards for Legal Writing, made 
possible by an endowment from former Edi- 
torial Board Chairman Barrett Sanders in 
memory of his wife. The board developed 


criteria for selecting winners of this annual 
writing competition and assumed respon- 
sibility for screening articles and selecting 
finalists. Winners of the competition will be 
announced each June and will receive cash 
awards at The Florida Bar Annual Meet- 
ing. 

In cooperation with the U. S. Constitu- 
tion Bicentennial Commission of Florida, 
the Editorial Board approved a request for 
space in the Journal for articles concerning 
the U. S. Constitution and Bill of Rights. 
These articles have begun to appear and will 
continue as Florida salutes the bicentennial 
of the document upon which our national 
government is founded. 

Another accomplishment of the board 
this year is the approval of a special Jour- 
nal issue on appellate law, published in 
May. This issue continued the Journal tra- 
dition of furnishing the Bar current, con- 
centrated, useful and well-written treat- 


ments on subject areas of general interest. 


The board also approved a general mem- 
bership survey regarding the Journal and 
News, and cosponsored the annual law of- 
fice design competition. 

Again this year, as always, the superb pro- 
fessional editorial staff of the Journal and 
News have produced useful publications of 
high quality for the Bar. The Florida Bar 
Journal has been cited in more than 128 Flor- 
ida appellate opinions over the past 25 years 
and in at least seven other state and seven 
federal court opinions. The News has ex- 
panded in size, and the staff has somehow 
managed to keep pace with a tremendous 
increase in the volume of information it cov- 
ers for the members. 


WILLIAM N. DRAKE, JR. 
Chairman 


Government Lawyer 

The Government Lawyer Committee is 
addressing the unique role of lawyers who 
represent government as well as the future 
of the committee. Florida statutes, such as 
the Public Records Law and Sunshine 
Amendment, place special demands on gov- 
ernment lawyers which private sector coun- 
sel do not face. At the initial meeting this 
year, the historical purpose of the commit- 
tee was discussed: To serve as a conduit for 
concerns of government lawyers to The 
Florida Bar and to its Board of Governors. 
New issues include more common interest 
problems such as identifying career service 
issues and potential legislative activities. 

One goal of the current year was to ex- 
pand and update a list of all government law- 
yers in Florida with the end result of no- 
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tifying those lawyers of the activities of the 
Government Lawyer Committee. Another 
goal was to reassess the common interests 
shared by this group. 

One of the unanimously approved mo- 
tions of the committee was to work to main- 
tain the present committee status. Also the 
motion included coordination with the sev- 
eral related sections to insure that the CLE 
and other programs sponsored by these sec- 
tions addressed areas of interest to govern- 
ment lawyers. 

The committee was admirably repre- 
sented by Linda Renate Hughes, vice chair- 
person, at the July conference in Key West. 
Prior to that conference the President Over- 
sight Committee had given the Government 
Lawyer Committee a relatively low rating 
on purpose, cost effectiveness, and overall. 
Now, the Government Lawyer Committee 
is ranked seventh overall and the ratings 
have risen across the board. 

As a direct result of that meeting in Key 
West and other activities of the committee, 
Bar representatives reported that it was un- 
likely that the Government Lawyer Com- 
mittee would be forced to merge with any 
other committee. However, the merger is- 
sue does come up periodically every year 
when committee assignments are made. 

The consensus of the committee member- 
ship was well stated by the general counsel 
of Florida State University and committee 
member Gerald B. Jaski, when he wrote in 
a letter to the committee, “It seems to me, 
and apparently that view is shared by many, 
that there are a number of substantive is- 
sues that confront government lawyers 
which are unique and yet not necessarily ap- 
preciated as such. The impact of the Pub- 
lic Records Law, the Sunshine Amendment 
and their ramifications in our role as coun- 
sel and attorneys to public agencies, to name 
but two statutes, has substantially increased, 
particularly in the last five to ten years. This 
is particularly true of litigation. Yet, the ex- 
pectations, both ethical and legal, of not 
only our client but also our colleagues at the 
bar and on the bench often place us at a dis- 
tinct disadvantage. 

“It is time that we appropriately address 
and express our perceptions of these mat- 
ters. Lawyers who represent government 
have a demanding and unique role to play. 
... The rest of our colleagues realize . . . 
our clients, the public we serve, deserve 
equal representation.” 

It was noted that the Local Government 
Section issued a standing invitation to com- 
mittee members to attend its meetings. 

During the year members of the commit- 
tee exchanged information concerning the 


state-mandated land use plan which could 
cause legal problems for local governments. 
A subcommittee was formed to serve as a 
network to inform committee members of 
related litigation and legislation. 

The committee welcomes suggestions and 
input from any member of the Bar; it espe- 
cially solicits communication from govern- 
ment lawyers. 


OLLIE L. EvANs 
Chairman 


Judicial Administration, 
Selection and Tenure 

During the 1987-88 Bar year, the Judi- 
cial Administration, Selection and Tenure 
Committee has labored on many fronts to 
fulfill its twin goals of monitoring legisla- 
tion affecting the judiciary and proposing 
changes in the statutes and rules governing 
the selection, election and retention of 
judges. The proposals currently being as- 
sessed by the committee include the follow- 
ing: 

The committee is studying the creation 
of a “blue ribbon” commission that would 
act much like the analogous ABA commit- 
tee. The commission would evaluate the 
qualifications of persons whose names have 
been submitted for nomination or election 
to the judiciary. 

Another proposal would involve The Flor- 
ida Bar in assisting local bars in implement- 
ing a Judicial Campaign Practices Commis- 
sion—a program first developed in Dade 
County. The purpose of such acommission 
is to monitor the judicial election process 
and to provide a forum for the local bar to 
speak out against practices that deviate 
from the tradition of fairness and integrity 
that has been maintained in most judicial 
campaigns in the past. 


A third area of committee inquiry has 
been whether contributions to judicial cam- 
paigns by attorneys should be limited more 
than they are by statute and whether there 
should be additional required publicity re- 
garding the names of contributors. 

The committee has recently become ac- 
tive in an effort to make sure that judicial 
salaries in Florida are comparable to those 
in other large, litigation-inundated states. 

Your comments and suggestions on these 
proposals are welcome, and should be di- 
rected to Vicki Russell at The Florida Bar 
office in Tallahassee. 


GreGory P. BORGOGNONI 
Chairman 


Judicial Evaluation 

The Judicial Evaluation Committee in 
full committee and subcommittee has com- 
posed a recommended booklet of model 
judicial evaluation procedures. The pilot pro- 
gram on judicial evaluation procedures was 
conducted successfully in Sarasota County 
over the past several months. Senior Cir- 
cuit Judge Gilbert A. Smith guided the 
program through its initial implementation. 
Members of the Sarasota bench and knowl- 
edgeable Bar members uniformly report this 
evaluation program is of high quality and 
useful to all concerned. 

The Board of Governors soon will be pre- 
sented with this product and the recommen- 
dation that it be published and distributed 
to bar associations as well as to the judici- 
ary throughout the state for their use. The 
Judicial Evaluation Committee will be avail- 
able for consultation in the implementation 
by all who care to institute evaluation pro- 
cedures. 

Creating, testing and finalization has been 
along, delicate task for the committee, and 


Attention Former Florida Judges: 


Arbitration Forums, Inc., a nonprofit organization with over 40 years experience in resolving insurance 
related disputes, is looking for former judges from the Florida Supreme Court, District Court of Appeal 
and Circuit Court to serve as arbitrators/mediators for our Accident Arbitration Forum program. 

We are looking for former judges because of their expertise and demonstrated objectivity. 

As an arbitrator/mediator, you'll be asked to resolve any insurance related dispute either throug 
binding arbitration or advisory medicatio: 

For more information call or write: 
Arbitration Forums, Inc., 200 White Plains Road, P.O. Box 66, Tamytown, New York 10591 


n. 
(800) 426-8889 
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its main work for the past few years. The 
program is thought to be the finest judicial 
evaluation program anywhere in the U.S.A. 
It exceeds the benefits hoped for under the 
guidelines created by the ABA committee 
on judicial evaluation. Because it is based 
upon evaluation on a case-by-case grading 
of sitting judicial officers by lawyers appear- 
ing before each judge being evaluated, law- 
yers having personal knowledge of the 
judge’s performance in the particular case, 
the quality of the program is without equal. 


RONALD ALEXANDER CYRIL 
Chairman 


Juvenile Court Rules 


The purpose of the Juvenile Court Rules 
Committee is to review the Florida Rules 
of Juvenile Procedure and submit recom- 
mendations for changes when the majority 
of the committee feels it is necessary. 

This past year was the fourth year of the 
four-year cycle, which allows general recom- 
mendations for changes to be submitted to 
the Supreme Court. 

In the spring of 1987, the Department of 
Health and Rehabilitative Services peti- 
tioned The Florida Bar Standing Commit- 
tee on the Unlicensed Practice of Law for 
an advisory opinion on whether lay HRS 
counselors are improperly practicing law in 
juvenile courts. 

This topic has been the central focus of 
our meetings this past year. The opinion is- 
sued by the UPL Committee stated that 
many activities currently being carried out 
by HRS counselors is the practice of law, 
and should not continue unless a rule of pro- 
cedure specifically allows them to do so. 

The Supreme Court has decided to ap- 
point a study commission to look at the is- 
sue. 


Last year the legislature passed major 
changes to Chapter 39, where statutes deal- 
ing with juvenile law are primarily found. 
The committee’s next task will be to turn 
its attention to these issues and determine 
if new procedural rules will be required to 
accommodate these statutory changes. 

The committee welcomes written input 
from anyone interested in the juvenile jus- 
tice court system. 


DANIEL P. DAWSON 
Chairman 


Law Related Education 

The Florida Bar has placed a great deal 
of emphasis on the role that lawyers must 
play in providing legal assistance to the poor 
and disadvantaged. This is as it should be. 
Equally important is the role lawyers can 
play in the classroom. The goal of The Flor- 
ida Bar Law Related Education Commit- 
tee is to encourage lawyer participation with 
the schools by heightening our awareness 
of how important law related education is 
to the students of the State of Florida. 

Toward that end, the Law Related Edu- 
cation Committee had a very productive 
year due to the enthusiastic efforts of its com- 
mittee members. The committee continued 
to support the development and activities 
of the Florida Law Related Education As- 
sociation (FLREA), a nonprofit corpora- 
tion which The Florida Bar helped estab- 
lish in 1984. FLREA conducts and coordi- 
nates law related education activities and pro- 
grams statewide. 

In October 1987, the Law Related Edu- 
cation Committee, in conjunction with the 
Tallahassee Bar Association, the Leon 
County Schools’ Partners for Excellence Pro- 
gram, and the FLREA sponsored a Lawyer- 
Teacher Partnership Seminar held in Tal- 
lahassee. The seminar featured Dr. David 
M. Schimmel, a Yale-trained lawyer and pro- 
fessor of education at the University of Mas- 
sachusetts, Amherst. Dr. Schimmel also 
serves as an education consultant for Phi 
Alpha Delta Fraternity’s Partnership Pro- 
gram. Dr. Schimmel outlined the history, 
needs, goals and achievements of law related 
education on the national and local levels 
and discussed ways to establish, maintain 
and enhance effective lawyer-teacher part- 
nership programs. More than 40 attorneys 
and teachers attended the seminar. The law- 
yer-teacher teams worked together through- 
out the school year to develop and imple- 
ment effective law related education pro- 
grams in their respective schools. 

One of the committee’s main goals this 


year was to publicize law related education 
activities around the state conducted by lo- 
cal voluntary bar associations, local school 
districts, and colleges and universities. In or- 
der to accomplish this goal, committee mem- 
bers were responsible for writing an article 
about law related education activities in 
their community for the Bar News. A law 
related education column was also pub- 
lished in the January issue of the Bar Jour- 
nal. 

The committee continued to build a net- 
work of law related education supporters 
throughout the state. A survey of local vol- 
untary bar law related education programs 
was conducted this year and results of the 
survey were compiled for a resource direc- 
tory that is utilized by school districts and 
the FLREA. 

The committee is also preparing a book- 
let for distribution to Florida high school 
seniors which explains basic laws and their 
legal responsibilities when they reach the age 
of 18. Additionally, the committee and the 
Bar continued to coordinate the distribu- 
tion of the Florida Law Related Education 
Association’s L.E.A.R.N.-ING ABOUT 
THE LAW newsletter to over 4,000 law re- 
lated education supporters. 

Another project the committee was in- 
volved with this year was the National Bi- 
centennial Competition on the Constitution 
and the Bill of Rights coordinated by the 
FLREA. The committee assisted in recruit- 
ing attorney volunteers to serve as judges 
at the competition in Orlando. North Mi- 
ami Senior High School won the competi- 
tion, and the Bar appropriated $18,160 to 
FLREA to send the students to Washing- 
ton, D.C., for the national competition. 

The committee’s activities will culminate 
this year with two ambitious programs at 
The Florida Bar’s Annual Convention in 
Orlando. The committee, with the assistance 
of the Orange County Bar Association and 
the FLREA, will conduct a Lawyer-Teacher 
Partnership Seminar featuring 
Professor David Schimmel. Professor 
Schimmel will provide specific instruction 
and program suggestions regarding ways 
that lawyers can effectively participate in 
classroom activities at all grade levels. The 
committee is attempting to obtain CLE 
credit for this seminar. 

As in the past, the committee will con- 
duct the Gold E. Locks vs. the Three Bears 
mock trial for children (of all ages). This 
mock trial will be one of the evening activi- 
ties and, in addition to providing entertain- 
ment and a learning experience for the chil- 
dren, will also provide an example of the 
kind of LRE program that can be easily con- 
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ducted in any school. 

Lawyer assisted law related education pro- 
grams are important and make good sense. 
These activities help students learn their 
rights and responsibilities as citizens and na- 
tional studies have also found these pro- 
grams help reduce delinquency. Addition- 
ally, such programs provide an entertain- 
ing and inexpensive way for lawyers to be 
actively involved in the community in a posi- 
tive and productive manner that helps ad- 
vance the image of lawyers generally. The 
Law Related Education Committee will con- 
tinue to encourage support of these activi- 
ties. For additional information, please con- 
tact Karen Kelly at The Florida Bar. 


MICHAEL J. GLAZER 
Chairman 


Lawyer Referral Service 

The Lawyer Referral Service Committee 
of The Florida Bar is responsible for the su- 
pervision of al! bar sponsored lawyer refer- 
ral services in the State of Florida, includ- 
ing but not limited to: 

1. Providing liaison and assistance for all 
bar sponsored lawyer referral services op- 
erated within the state; 

2. Promoting establishment of metropoli- 
tan or regional bar sponsored lawyer refer- 
ral services to eliminate duplication of ef- 
forts: 

3. Encouraging the adoption of mini- 
mum standards in the operation of bar spon- 
sored lawyer referral services to insure the 
availability of efficient, reliable, responsive 
and accessible services; and 

4. Assuring geographical coverage of the 
entire state: 

5. Providing active supervision of the op- 
eration of all bar sponsored lawyer refer- 
ral services to insure compliance with the 
Rules Regulating The Florida Bar; 

6. Receiving and consolidating the vari- 
ous reports from all bar sponsored lawyer 
referral services and preparation and distri- 
bution of statistical reports concerning 
same. 

Atits January 1988 meeting, the commit- 
tee adopted Standards and Guidelines for 
bar sponsored lawyer referral services in Flor- 
ida. These standards and guidelines were es- 
tablished to assist The Florida Bar in su- 
pervising the operation and conduct of the 
Lawyer Referral Service of The Florida Bar, 


_ and those referral services operated by vol- 


untary bar associations in Florida. 

As part of its supervisory role, the com- 
mittee is requiring that quarterly reports be 
submitted from each bar sponsored lawyer 
referral service. The committee plans to com- 


| 


pile statistical reports from this informa- 
tion. 

A new development that will create a chal- 
lenge for the committee is the decision of 
the Dade County Bar Association to with- 
draw from sponsoring a lawyer referral serv- 
ice. The effect of this decision is that the 
Dade County geographic area will be served 
by The Florida Bar Lawyer Referral Serv- 
ice. The committee hopes to seek Board of 
Governors approval to expand The Flor- 
ida Bar Lawyer Referral Service to ade- 
quately serve the needs of Dade County. 


JOHN G. Woop, Jr. 
Chairman 


Legal Needs of Children 

The Committee on the Legal Needs of 
Children had a very active year. The com- 
mittee continued to devote its time and ef- 
forts studying the needs of children in Flor- 
ida and developing methods to meet and pro- 
tect those needs. The committee has strived 
to create and spread awareness concerning 
the legal needs of children and has made rec- 
ommendations to the appropriate agencies 
on meeting those needs. 

The committee is composed of subcom- 
mittees devoted to specific areas dealing 
with the legal needs of children. The Adop- 
tion/ Foster Care Subcommittee monitored 
the activities of the Advisory Council on 
Adoption and continued efforts to facilitate 
the adoption of children with special needs. 
Additionally, the subcommittee continued 
efforts to facilitate maximum reunification 
of children with their families and strived 
to encourage the Department of Health and 
Rehabilitative Services to give priority to 
increasing the number of foster homes and 
the quality of caregivers. The subcommit- 
tee also studied issues concerning the liabil- 
ity of private agency foster parents for neg- 
ligent actions of foster children and the need 
for an Adoption Search Unit within HRS. 

The Children of Divorce Subcommittee 
drafted a pamphlet entitled “Shared Par- 
enting After Divorce.” The pamphlet was 
approved by various Bar committees and 
is now a new addition to The Florida Bar’s 
consumer pamphlet series. The pamphlet 
outlines procedures for sharing parental re- 
sponsibilities after a dissolution of marriage. 
The subcommittee is also assisting an 
Orlando television station with the produc- 
tion of a documentary on children of di- 
vorce. 

The Guardian Ad Litem Subcommittee 
developed a legislative proposal that pro- 
vides for guardians ad litem in certain dis- 
solution of marriage custody proceedings. 


The proposal was approved by the Bar’s Leg- 
islation Committee and the Board of Gov- 
ernors with the caveat that the subcommit- 
tee work with the Family Law Section to 
iron out any differences. 

The Education Committee worked on a 
project designed to inform school person- 
nel and parents about the Guardian Ad Li- 
tem Program and to encourage their par- 
ticipation in the program. In addition, the 
subcommittee worked on developing an in- 
service education component on guardians 
ad litem for school districts. 

The Substance Abuse Subcommittee de- 
signed a pamphlet that instructs attorneys 
on ways to identify children with substance 
abuse problems and how to obtain services 
for the children in those cases. The pamphlet 
has been revised and has been submitted to 
the full committee for final approval. 

A Medical Subcommittee was created 
this year to address issues that relate to chil- 
dren with medical problems. The subcom- 
mittee discussed the issue of children with 
AIDS and the legal ramifications that de- 
velop from this complex problem. The sub- 
committee decided to serve as a resource sub- 
committee for the Bar on the AIDS prob- 
lem. In addition to the AIDS problem, the 
Medical Subcommittee addressed the prob- 
lems arising from Public Law 94-142, which 
entitles handicapped children to a free pub- 
lic education, and 99-457. The subcommit- 
tee plans to write an article for the Bar Jour- 
nal about the aforementioned laws. 

The subcommittee also plans to design a 
pamphlet for parents that outlines their le- 
gal rights as they pertain to these laws. The 
issue of children placed in private child psy- 
chiatric units was also addressed, and what 
can be done to revise the Baker Act to in- 
clude children in residential settings. A sepa- 
rate subcommittee was formed to address 
the issue. 

The committee was asked by President 
Ray Ferrero, Jr., for recommendations on 
ways to address the controversy arising 
from the alleged unlicensed practice of law 
by HRS social workers in dependency cases. 
A UPL/ HRS Task Force was formed to de- 
velop methods to deal with the issue and rec- 
ommendations were submitted to the presi- 
dent. 


The committee is currently planning and 
developing a continuing legal education 
course on current issues involving the legal 
needs of children for March of 1989. 

Other areas of concern addressed by the 
committee were the lack of training of 
judges in the area of family law and the le- 
gal problems that arise for anacephalic chil- 
dren and their families. 
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Judge S. Hugh Glickstein, founder of the 
committee, continued to serve as a consult- 
ant and resource for the committee, and we 
thank him for his devotion and guidance. 


NANCY RAINEY PALMER 
Chairman 


Media and Communications 
Law 


The marriage of the media relations and 
communications law committees has lasted 
one year and it looks like the groups will 
be staying together for many more. How- 
ever, like all relationships, this one is chang- 
ing. 

The committee is actively pursuing chang- 
ing from a committee to a section. Bylaws 
have been drafted and the group is now put- 
ting together a petition to be presented to 
the Board of Governors for approval. At 
least 200 persons must express an interest 
in joining the section. (If you would like to 
join such a section, please send us your 
name and address in care of The Florida 
Bar). 

While most committee members are heav- 
ily involved in substantive media and com- 
munications law, as a section the group 
would seek to broaden its membership— 
and include those attorneys who, for exam- 
ple, must deal with the media or who are 
interested in the other applications for this 
body of law. 

In an effort to interest the “average” Bar 
member in the substantive areas of media 
and communications law, the committee 
planned and presented two “mini-smorgas- 
bord” seminars during the past year. Each 
offered three 45-minute sessions on media 
law, communications law and a general 
topic. 

The first seminar, chaired by L. Martin 
Reeder, was offered during the 1987 Annual 
Convention and included sections on devel- 
opments in defamation law, cable television 
franchising and recognizing/ avoiding defa- 
mation claims arising from employment dis- 
putes. Clay Coward was chairman of the 
seminar held in January during Midyear 
Meeting. Topics included the right of pri- 
vacy in the workplace, discovery of infor- 
mation from news reporters and the Fair- 
ness Doctrine. 


Each year after the Media Law Confer- 
ence the committee asks, “How can we top 
this?” and every year the conference im- 
proves. The 14th Annual Media Law Con- 
ference, held February 20 in Ft. Lauderdale, 
was extraordinarily successful. A capacity 
crowd of 500 attended, including about 60 


persons who served as panelists for the 14 
workshop sessions. A morning session on 
“The Press, Public Figures and Private 
Lives” featured 11 panelists of state and na- 
tional renown and included satellite appear- 
ance by former Democratic presidential can- 
didate Geraldine Ferraro. Andy Rooney 
gave an entertaining—but, at the same time, 
provocative and interesting—speech during 
lunch. The day-long event ended with a 
speech by another former Democratic presi- 
dential contender, George McGovern. 
Terry Bienstock served as conference chair- 
man. 

Planning has already begun for next 
year’s conference, to be held in Orlando. 

Another annual project of the commit- 
tee is the Reporter’s Handbook. The 1988 
edition, which was published in February, 
included a badly needed rewrite of the sec- 
tion on public meetings and public records. 
The committee is looking ahead to substan- 
tially rewriting the entire book during 1988 
and is considering publishing a “pocket” ver- 
sion of the book for reporters and a teach- 
ing guide so the handbook can be used as 
a course textbook. 

The committee also administered the 
Bar’s 32nd Annual Media Awards Compe- 
tition. There were 25 entries from Florida 
media organizations this year. Winners in 
four categories (large newspapers, small 
newspapers, television and radio) are pre- 
sented with plaques and $4,000 in Bar- 
funded scholarships for college-level jour- 
nalism students. 

Committee members Bienstock and 
James Cunningham authored a two-part col- 
umn on cable franchising which appeared 
in the January and February issues of the 
Bar Journal. 

Whether as a section or acommittee, the 
media and communications law group is 
looking forward to an active and produc- 
tive new year in 1988-89. 


TERRY BIENSTOCK 
GREGG THOMAS 
Co-Chairmen 


Military Law-Aid to 
Servicemen 

The Military Law-Aid to Servicemen 
Committee assists lawyers and legal para- 
professionals with providing legal services 
to military personnel and their dependents 
stationed in Florida. Additionally, the com- 
mittee seeks to enhance communication be- 
tween members of local bars and military 
attorneys stationed at Florida military in- 
stallations. The committee also provides in- 
formation to civilian practitioners of mili- 


tary-related substantive law and procedures. 
In fulfilling these responsibilities, the com- 
mittee during the last year has maintained 
these lines of communication and informa- 
tion through various vehicles. 

The committee’s annual legal assistance 
symposium, chaired by Marc Warren, was 
held on January 23. Approximately 100 ac- 
tive duty and reserve military attorneys and 
civilian Florida Bar members participated 
in this day-long seminar, which provided up- 
dates and overviews in the areas of marital 
and family law, veteran’s re-employment 
rights, the Federal Medical Care Recovery 
Act, county court practice, mobilization of 
reserve forces, bankruptcy, immigration 
law, and wills and trusts. One of the high- 
lights of the seminar was its luncheon with 
guest speaker Admiral Hugh D. Campbell, 
Judge Advocate General for the U.S. Navy. 

The committee’s “Operation Stand-by” 
continues to provide military attorneys sta- 
tioned within and outside Florida with a di- 
rectory of Florida attorneys who have 
agreed to respond to inquires from military 
counsel. Helen Sundgren was responsible 
for continuing this program throughout the 
year. 

The committee continues to provide Flor- 
ida Bar published brochures relating to Flor- 
ida law to local military legal offices. Frank 
Kriedler was responsible for these efforts. 

John Thornton has continued the com- 
mittee’s liaison program which assigns a 
member of the Bar to military legal assis- 
tance offices throughout the state. This ef- 
fort has resulted in enhanced liaison and 
communication between the Bar and mili- 
tary attorneys. 

Finally, committee members have pro- 
vided revisions and updates for the CLE 
training manual and continue to review pro- 
posed or enacted legislation which may im- 
pact on service members, dependents and 
retirees, such as absentee voting procedures 
in Florida to minimize and hopefully elimi- 
nate disenfranchisement of service members 
overseas due to absentee ballot voting time 
limitations. 

The committee has spent considerable 
time during the past year working with both 
military and civilian attorneys in a concerted 
effort to improve the communications and 
sharing of information by these groups. The 
committee has been well served by its first 
vice chairman, Cole Jefferies; second vice 
chairman, Marcus Cornelius; secretary, 
John Copelan; and Marc Warren, who or- 
ganized the committee’s midyear seminar. 


Davip R. TYRRELL 
Chairman 
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Out-of-State Practitioner 

The Out-Of-State Practitioner Commit- 
tee is ending its fourth year as a standing 
committee. Because of the excellent work 
of previous committees, out-of-state Board 
members, the Board of Governors gener- 
ally, and Bar leaders, many of the issues 
most important to out-of-staters have been 
addressed and resolved over the past few 
years. Consequently, the principal function 
of this year’s committee has been continu- 
ation of the efforts to establish liaison with 
other sections and committees of the Bar, 
either by having out-of-staters appointed to 
those bodies or by reviewing copies of their 
minutes in order to monitor section and com- 
mittee activities for potential impact on out- 
of-staters. This project has now been imple- 
mented and is on-going. This should pro- 
vide an effective method by which out-of- 
staters will become aware of matters affect- 
ing us before those matters are otherwise re- 
solved. 

One of the important issues addressed in 
previous years is increased representation 
for out-of-staters on the Board of Gover- 
nors. During the 1986-87 Bar year, our com- 
mittee, our out-of-state Board members and 
the Board reached a compromise agreement 
to recommend to the Supreme Court an ad- 
ditional seat on the Board for out-of-state 
members, thus increasing to three our rep- 
resentatives on the Board. We were pleased 
that the Supreme Court approved this rec- 
ommendation. 

Another important issue still receiving 
committee attention is an alternative (inac- 
tive) membership status for out-of-staters 
and other members of the Bar as well. This 
has been a particularly difficult issue involv- 
ing important policy, economic and admin- 
istrative concerns. It is hoped that this is- 
sue will be responsibly resolved by the 
Board of Governors in favor of an alterna- 
tive membership status which takes into 
account all of those considerations. 

We again thank our out-of-state repre- 
sentatives on the Board of Governors for 
their diligent and faithful efforts, to the 
Board of Governors for its thoughtful con- 
sideration of issues important to us and to 
the Bar leadership, especially President Ray 
Ferrero, Jr., and President-elect Rutledge 
Liles for their attentiveness, concern and sup- 
port. 


Davip H. Pore 
Chairman 


Perjured Testimony 
By the time this issue of the Journal is pub- 
lished, the Perjured Testimony Committee 
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probably will have ceased to exist. The com- 
mittee was appointed last December by Presi- 
dent Ray Ferrero and charged with the task 
of drafting amendments to the Rules of Pro- 
fessional Conduct to clarify the ethical duty 
of a criminal defense attorney whose client 
intends to commit perjury. The 17-member 
committee—composed of private defense 
lawyers, public defenders, circuit judges, 
prosecutors and representatives of the pub- 
lic—actually was the second Perjured Tes- 
timony Committee. The second committee 
was formed after the original committee’s 
proposed amendments failed to gain strong 
support from the Criminal Law Section. 

At its second meeting the committee ap- 
proved amendments to Rule 4-3.3 to make 
it clear that a lawyer is forbidden to offer 
false testimony not only through normal di- 
rect examination but also by placing the wit- 
ness on the stand to give narrative testi- 
mony. The prohibition would apply even if 
the witness was a criminal defendant. 

The amendments were to be considered 
by the Criminal Law Section at the end of 
April and submitted to the Board of Gov- 
ernors at the Board meeting in May. 


ROBERT C. JOSEFSBERG 
Chairman 


Professional Ethics 

This committee was more involved this 
year with continuing legal education than 
in past years. With the new regulations re- 
garding mandatory CLE, which also in- 
cludes mandatory ethics seminars, several 
committee members have worked overtime 
serving as speakers. In that regard, the Bar 
staff has been exceptionally helpful in the 
research of ethics matters and preparation 
of outlines on pointed subjects. 

In 1987-88, the committee has issued 13 
written opinions which were published in 
The Florida Bar News. Such opinions rep- 
resent hundreds of hours of work by com- 
mittee members. Additionally, the staff con- 
tinued to render approximately 200 oral 
opinions per week. This year, written opin- 
ions by the staff will number about 200. 
Such opinions are reviewed by the chairman 
and vice chairman. If deemed necessary, 
such opinions are then reviewed by the com- 
mittee and may eventually be published. 

The Professional Ethics Committee has 
met four times this year with 90 percent par- 
ticipation at all meetings. A great deal is ex- 
pected of the members, and such expecta- 
tions are met. 

It is the purpose of the Professional Eth- 
ics Committee to keep the Bar updated con- 
cerning matters of ethics and professional 


propriety. We anticipate that this commit- 
tee will continue to be a working committee 
with dedicated members willing to accom- 
modate their schedules in service to The 
Florida Bar and the public. 


TYRIE W. BOYER 
Chairman 


Public Relations 

The Public Relations Committee contin- 
ued and completed the joint anti-drug abuse 
campaign with the Florida Medical Asso- 
ciation. This involved the production of tele- 
vision public service announcements and 
coordinating with Florida Informed Par- 
ents, Inc., in the handling of responses to 
the public relations program. In addition, 
radio public service announcements were 
produced, 500,000 pamphlets for distribu- 
tion to schools were printed, and a speak- 
ers bureau was founded jointly for the Flor- 
ida Medical Association and The Florida 
Bar to speak at high schools on substance 
abuse from the medical and legal stand- 
points. This program was extremely well 
received and represents the first joint pro- 
ject of the doctors and lawyers of Florida. 


Following the tragic school bus/ truck col- 
lision near Bronson, Florida, it came to our 
attention that undue and abusive solicita- 
tion efforts were being directed at the acci- 
dent victims and their families. We under- 
took to publish an open letter from 
President Ray Ferrero to the parents and 
relatives of the children in the school bus 
advising them of our concern over solicita- 
tion by attorneys. We requested that they 
report any cases of abuse to The Florida Bar 
with the promise that prompt disciplinary 
measures would be instituted. This program 
cost less than $1,200 and achieved statewide 
favorable publicity for The Florida Bar. 


During the past year, we have continued 
to publish the awards made by the Clients’ 
Security Fund in newspapers across the 
state. 


The Public Relations Committee also 
agreed to assist in the funding of a senior 
citizens’ handbook update. The old one was 
out of date. Our funding of this program 
was contingent upon participation by The 
Florida Bar Foundation. The handbooks as- 
sist the elderly in identifying programs avail- 
able to them, social security benefits and de- 
tails of laws and regulations affecting the 
retired and the elderly. 

The Public Relations Committee, with 
the approval of the Board of Governors, has 
embarked on a major public relations pro- 
gram against illiteracy. With the assistance 


THE FLORIDA BAR JOURNAL/JUNE 1988 45 


of our public relations agency, Carraway- 
Kemp, we are developing a videotape pub- 
lic service announcement and a complimen- 
tary audiotape. These will be distributed to 
the commercial television stations in the 
state and major radio stations. This pro- 
gram will demonstrate the concern of the 
lawyers of Florida and The Florida Bar in 
combatting illiteracy and aiding the learn-to- 
read programs around the state. 

As in the past, the Public Relations Com- 
mittee has had excellent staff support from 
Paul Hill, Jerry Butterfield and the mem- 
bers of their staff. The dissemination of pub- 
lic relations releases, news releases and 
information to the media from The Flor- 
ida Bar has continued to be handled on an 
extremely professional and highly efficient 
basis by the public relations staff. 


EDWARD A. WHITE 
Chairman 


Public Utilities Law 

The Public Utilities Law Committee has 
had an exciting and active year, expanding 
the scope of the committee, changing its 
name, and sponsoring a well-attended semi- 
nar at the midyear meeting with recognized 
leaders in the utility industry and acommis- 
sioner of the Federal Energy Regulatory 
Commission as speakers. Committee meet- 
ings have been well attended and there has 
been active participation in the progress of 
the committee. 

The committee gave serious consideration 
of expanding its scope to the general area 
of public utility law, similar to the Public 
Utility Law Committee of the American Bar 
Association, both to provide a forum for 
dialogue and education and information for 
members of The Florida Bar, industry lead- 
ers, and governmental regulators. At the 
annual meeting, June 11, 1987, the com- 
mittee determined that it was in the best in- 
terest of the Bar and the committee to ex- 
pand its scope and to acknowledge that ex- 
pansion with a name change from the En- 
ergy Law Committee to the Public Utili- 
ties Law Committee. That name change 
was approved by the Board of Governors 
in September 1987. It was the judgment of 
the committee that many of the administra- 
tive and substantive issues raised in energy 
law matters equally apply and have great 
similarity to the water and sewer, telecom- 
munications, electric, and gas industries. 
Drawing on the strengths of those addi- 
tional related utilities will be beneficial to 
the usefulness of the Public Utility Law 
Committee. 

Following up on the successful seminar 


and tour of the Dade County downtown gov- 
ernmental center co-generation facility (mid- 
year meeting January 23, 1987), the com- 
mittee set about the task of sponsoring 
either a seminar on “regulation/deregula- 
tion” at the midyear meeting of the Bar in 
January 1988, or on a CLE seminar on “Prac- 
tice and Procedure Before the Florida Pub- 
lic Service Commission” for April 29, 1988. 
Planning for these events began in June 
1987. The committee was able to put to- 
gether an excellent seminar with a nation- 
ally known luncheon speaker and industry 
leaders in the utility area for the midyear 
meeting in January 1988. The seminar was 
well attended by virtually 100 percent of 
those registering. The speakers represented 
the gas, electric, and telephone industries, 
including the president of the American Gas 
Association, George H. Lawrence; Wayne 
H. Brunetti, executive vice president of Flor- 
ida Power & Light Company; and Bruce H. 
Reynolds, vice president for operations and 
a member of the Board of Directors of 
United Telephone Company of Florida. 
The principal speaker was Charles G. 
Stalon, Federal Energy Regulatory Commis- 
sion. The evaluations of the speaker and of 
the seminar were generally excellent to out- 
standing. Because of the success of the semi- 
nar at the midyear meeting, it was deter- 
mined that the alternate date for a CLE pres- 
entation for April would be postponed to 
the fall or winter of 1988-89. 

The committee voted fo participate in the 
Super Seminar sponsored by the General 
Practice Section on Thursday, June 16, 
1988, at the annual meeting of the Bar, on 
“The Jurisdiction of the Florida Public Serv- 
ice Commission.” That topic will encompass 
not only matters covering the old Energy 
Law Committee, but will encompass all mat- 
ters involving regulated public utilities, in- 
cluding electric, telecommunications, gas, 
water and sewer. In addition, the commit- 
tee proposes to conduct a luncheon meet- 
ing on June 17 with the chairman of the 
American Bar Association Committee on 
Public Utility Law as speaker. The annual 
meeting of the committee will follow. 

At that meeting, the committee will plan 
for 1988-89 and consider a CLE seminar 
presentation and seminars at the midyear 
1989 meeting and the 1989 annual meeting. 

The Public Utility Law Committee has 
been part of the program evaluation proc- 
ess conducted by the Program Evaluation 
Committee. The Public Utilities Law Com- 
mittee has been advised that it will be al- 
lowed three years within which to become 
a section of the Bar and thereby self-sup- 
porting, or to become a subsection of an ex- 


isting section. The committee plans to fo- 
cus first on raising the interest of Bar mem- 
bers in this committee through its planned 
activities and will evaluate the feasibility 
of assuming section status or joining forces 
with an existing section. 


JOHN R. Marks III 
Chairman 


Small Claims Rules 

The Small Claims Rules Committee has 
recently completed its work for the past four- 
year cycle. All proposed rule changes have 
been approved by the Board of Governors 
and were printed in The Bar News for your 
information and comment. The committee 
will begin its work in the next four-year cy- 
cle at its June meeting during the annual 
meeting of The Florida Bar. 


PAUL SIDNEY ELLIOTT 
Chairman 


Student Education and 
Admissions to the Bar 

This was a year of accomplishment and 
progress for the Student Education and 
Admissions to the Bar Committee. In the 
beginning of the year, we set out two spe- 
cific goals: To have another mini-academic 
conclave and to make some progress in deal- 
ing with the problems surrounding the Flor- 
ida Board of Bar Examiners and their 
relationship with the organized Bar. 

The topic of mini-academic conclave this 
year will be dealing with ethics in the law. 
We are getting a first rate panel of legal ex- 
perts in various fields which will deal with 
ethics and ethically related problems that 
confront the practitioner on a daily basis. 
The moderator for the program will be 
Burton Young, past president of The Flor- 
ida Bar. It is significant that my father will 
be the moderator as it was he who origi- 
nated the first academic conclave during his 
tenure as president of the Bar. After the 
discussion is completed, there will be a cock- 
tail reception which will permit the panel- 
ists and the attendees to mix and mingle and 
discuss on a more personal basis concerns 
they have dealing with the ethics of 
attorneys. 

The other main project of our commit- 
tee was dealing with the Board of Bar 
Examiners and their relationship with the 
organized Bar. Frankly, we ran into some 
problems with the Bar and the courts in try- 
ing to reach some type of understanding as 
to what the target of the Student Education 
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and Admissions to the Bar Committee ac- 
tually is. We have the name, admissions to 
the Bar, but we have nothing in our char- 
ter which permits us to do anything about 
admission procedures. 


The reason why our committee wants to 
at least have a ceremonial responsibility is 
to give the membership at large a vehicle for 
which they can.vent their frustrations con- 
cerning the. Board of Bar Examiners. It is 
the committee’s opinion that a vehicle 
should be instituted in which frustration 
could be vented about the admission 


<criteria. 


The newly admitted lawyer must be 
aware that the Florida Board of Bar Exam- 
iners is separate from The Florida Bar..Our 
committee does not want to change that, 
but we do want some type of procedure in- 
stituted whereby members of the Bar can 
have a forum to offer their opinions con- 
cerning the admission process. 


As this article is being written, we are set- 
ting up a meeting with the Supreme Court 
to try to answer some questions that they 
might have concerning how far they expect 
our committee to go. It is my sincere hope 
that by next year at this time, there will be 
a mutually agreed upon charter change in 
which the Board of Bar Examiners, the Su- 
preme Court, and the membership could 
live, which will promote better feelings 
among those three.areas. 


A new area which.we are starting to get 
involved in is to study the issue of recipro- 
city..Florida has an extremely restrictive re- 
ciprocity procedure in that no one can be 
admitted to our state bar association with- 
out taking an exam. That hinders Florida 
lawyers from entering other jurisdictions 
who will adopt the same attitude that we 
have in that if you do not take an exam, you 
are not admitted. Our committee is mak- 
ing a study, and we will give those findings 
to the Board of Governors with the proper 
recommendations. If you have questions, 
suggestions or comments regarding any of 
these issues, please feel free to drop the 
committee a note at The Florida Bar and 
we will take up your suggestions; your 
encouragement or your criticisms. 


The Student Education.and Admissions 
to the Bar Committee’will be one of the 
most productive and: important committees 


_of our Bar and I am glad to have played 


such a small part. 


Davip H. Younc 
Chairman 


Tax Certification 


The Tax Certification Committee meets 
once a month throughout the entire year. 

In an effort to provide expedited consid- 
eration of all applications for CLE credit 
for seminars and other activities, the com- 
mittee spends a substantial portion of its 
time each month reviewing requests both 
from seminar sponsors and from board cer- 
tified tax attorneys. The committee has 
adopted very detailed and specific standards 
for awarding CLE credit in the tax area. 
These standards cover course approval pro- 
cedures and set forth requirements for award- 
ing credit for serving as a lecturer, workshop 
discussion leader or panel member in CLE 
tax programs. Guidelines are also included 
for publications and home study programs. 
The objective of these standards is to insure 
a uniform system of awarding credit for 
CLE activities which should not vary from 
year to year as the composition of the Tax 
Certification Committee changes. 

As in the past, the committee processed 
applications and provided examinations for 
all applicants for tax certification. The need 
for a fair, in-depth analysis of each appli- 
cation requires each member of the commit- 
tee to devote substantial time to the appli- 
cation process and to examination prepa- 
ration and grading. Examination questions 
are initially prepared by members of the tax 
faculty of accredited law schools and are 
then carefully reviewed by two or more mem- 
bers of the Tax Certification Committee. 
The committee also devoted considerable 
time to preparation of a set of guidelines for 
examination question preparers in order to 
enhance the quality of the examination ques- 
tions. 

The Tax Certification Committee would 
like to increase the involvement of the Tax 
bar in the Certification Plan. The commit- 
tee continues to believe that certification, 
including tax certification, can be beneficial 


both to the Bar and to the public. The com- 
mittee is currently engaged in an ongoing 
effort to increase public awareness of the cer- 
tification program and to educate members 
of the Bar and the Tax Section of the bene- 
fits that may be derived from participation 
in the Certification Plan. 


CHARLES H. EGERTON 
Chairman 


Unlicensed Practice of Law 


By far the most significant committee ac- 
tivity in the past year was its participation 
in The Florida Bar Re Advisory Opinion 
HRS Non-Lawyer Counselor, 518 So.2d 
1270 (Fla. 1988), an advisory opinion issued 
by the Florida Supreme Court pursuant to 
Rule 10-7 of the Rules Regulating The Flor- 
ida Bar. That advisory opinion is the first 
under the new rules, and perhaps the first 
issued by any court in the country whereby 
nonlawyers concerned that their activities 
may violate the rules against the unlicensed 
practice of law may obtain this type of guid- 
ance. The advisory opinion culminates more 
than five years of work by the UPL Com- 
mittee and The Florida Bar to secure the pub- 
lic’s right to obtain UPL advisory opinions 
in this state. 

This advisory opinion was sought by the 
Department of Health and Rehabilitative 
Services as a result of questions raised in 
Dade County and elsewhere as to whether 
HRS counselors could properly draft plead- 
ings and appear in court in connection with 
“noncontested” dependency cases. The UPL 
Committee held public hearings in April 
and May 1987, and issued its proposed ad- 
visory opinion in June 1987. HRS was un- 
satisfied with the content of the opinion and 
petitioned for Supreme Court review. Af- 
ter receiving briefs and argument on the is- 
sues, and receiving amicus curiae briefs from 


several sources, the Florida Supreme Court 
issued its advisory opinion on February 4, 
1988. 

In its opinion, the Florida Supreme Court 
held that the activities of HRS counselors 
in dependency proceedings was the practice 
of law, regardless of the fact that HRS is 
a state agency. The court further held that 
to the extent that Chapter 39, Florida Stat- 
utes, purported to authorize those activities, 
the statute was invalid. In recognition of the 
important public policies surrounding the 
issues, the Florida Supreme Court in- 
structed the chief justice to appoint an ad 
hoc committee to study the problem and 
make recommendations to the court, after 
which the court would make a further rul- 
ing. 

The Florida Supreme Court opinion has 
been well received by all interested parties. 
By highlighting the severe problems under 
which HRS attempts to pursue dependency 
cases, the court’s opinion may lead to wide 
ranging reforms in the dependency process. 

The UPL Committee continues to receive 
approximately 250 complaints or referrals 
each year. Ninety-five percent of the refer- 
rals are assigned to one of the 29 circuit 
UPL committees for investigation. Recom- 
mendations for disposition are made from 
the circuit committees to the standing com- 
mittee on UPL. Recommendations for liti- 
gation approved by the standing commit- 
tee are then presented to the Board of Gover- 
nors for approval prior to filing with the Flor- 
ida Supreme Court. 

As a result of extensive efforts by the 
UPL Committee and staff counsel, we have 
made significant improvements in the proc- 
ess by which UPL complaints are investi- 
gated, and reduced the length of time it 
takes for the circuit committees to investi- 
gate and recommend disposition of com- 
plaints of unlicensed practice of law. As a 
result, we are even more responsive to the 
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victims of unlicensed practice of law through- 
out the state. 

A large portion of the committee’s re- 
sources has been devoted to investigating 
unlicensed immigration “consultants.” We 
have already disposed of approximately 20 
reports of unlicensed immigration practi- 
tioners, have received seven cease and de- 
sist affidavits, and we are commencing five 
cases for injunctions against those consult- 
ants. We continue to receive approximately 
20 percent of all of our referrals on the sub- 
ject of immigration consultants. 

The UPL Committee performs the same 
functions regarding nonlawyers as grievance 
committees and the Board of Bar Examin- 
ers perform for members of the Bar and can- 
didates for admission to the Bar—assuring 
that members of the public will not be vic- 
timized by consumer fraud which would 
otherwise cause great public harm. 


ROBERT M. SONDAK 
Chairman 


Voluntary Bar Liaison 


During the 1987-1988 Bar year, the Vol- 
untary Bar Liaison Committee completed 
a number of projects supporting local and 


voluntary bar groups. These projects in- 
cluded: 

© The first annual dinner honoring outgo- 
ing presidents of voluntary bar associations 
is to be held in Orlando on June 16, 1988. 
The dinner is jointly sponsored by the Vol- 
untary Bar Liaison Committee and the Flor- 
ida Council of Bar Association Presidents. 


Its purpose is to recognize bar leadership 
at the grass roots. We hope this meeting will 
result in a strengthening of ties between vol- 
untary bar leaders and a sharing of ideas 
and preparing for building a stronger Bar. 


© The Voluntary Bar Leaders’ Conference 
scheduled for June 15, 1988, will be in con- 
junction with The Florida Bar Sections and 
Committees Leadership Conference. The 
conference, co-sponsored by the Florida 
Council of Bar Association Presidents, is 
the annual leadership training institute spe- 
cifically designed to provide additional op- 
portunities to work on solutions to prob- 
lems regarding public relations and the ad- 
ministration of local and voluntary bar 
associations. The open forum, started last 
year, provides a discussion of issues of mu- 
tual concern to local and voluntary bar as- 
sociations and The Florida Bar. The open 
forum is an opportunity for local Bar lead- 
ers to give input on important issues facing 
the organized Bar and the legal profession. 

© The“Spotlight Page” program recognizes 
the activities of voluntary and local bar as- 
sociations by publishing articles about the 
groups in The Florida Bar Journal. The pro- 
ject has resulted in a sharing of ideas among 
local and voluntary bar groups. The pro- 
gram replaces the discontinued annual 
Awards of Merit Program. A copy of the 
spotlight page highlighting a local bar pro- 
gram is cast in metal and presented to that 
local bar association. 


© Through the Law Week subcommittee, 
the Voluntary Bar Liaison Committee con- 


Letters 


tinued its coordination and assistance to lo- 
cal and voluntary bars in planning and pro- 
ducing Law Week activities. The commit- 
tee conducted a one-day workshop for local 
and voluntary bars on the subject. The Law 
Week Committee also coordinated activi- 
ties with the U.S. Constitution Bicentennial 
Commission of Florida in recognizing the 
200th anniversary of the Constitution. In 
keeping with the Law Week theme of “Le- 
gal Literacy,” an audio tape has been pre- 
pared which covers 29 legal topics such as 
landlord tenant relations, family and mari- 
tal law, criminal law, estate planning and 
probate, bankruptcy and other areas of gen- 
eral interest. The tape will be distributed to 
all local and voluntary bar associations and 
is being used to educate the public about gen- 
eral legal considerations in each of the ar- 
eas. 
© The Voluntary Bar Liaison Committee 
continued publication of the newsletter, 
“Bar-to-Bar Briefs.” The newsletter is dis- 
tributed to the voluntary and local bar as- 
sociations. The newsletter is designed to dis- 
seminate information of mutual concern 
and establish a closer working relationship 
between The Florida Bar and the local and 
voluntary bar associations. 

The goal of the Voluntary Bar Liaison 
Committee is to assist local and voluntary 
bar associations in developing programs 
and training members for service. These pro- 
grams have had a significant impact in the 
attainment of the committee’s goals. 


JuLius J. ZSCHAU 
Chairman 


Questions Cover Photo 


While I am a fan of Paul Newman and 
love having his picture on my desk (via the 
April issue of The Florida Bar Journal) | 
think it inappropriate for the Bar Journal to 
use a photo connected with the movie “The 
Verdict” as it appears to give the Bar’s impri- 
matur to a movie which extolled as virtue 
conduct which if committed by a member of 
The Florida Bar would, I hope, result in 
disbarment. 

The lawyer played by Mr. Newman broke 
into a mailbox, failed to convey a $200,000 


settlement offer to his client in order to 
assuage his own ego in trying the case, and 
committed other reprehensible acts which 
memory dims as it is a couple of years, I 
think, since I saw the movie. If there is a 
reason to put Paul Newman’s picture on the 
cover of The Florida Bar Journal, that is 
great, but not for a movie that distorts and 
depreciates the ethics and values lawyers 
should and do live by. 


JupitH A. BRECHNER 
Ft. Pierce 


Editor’s Note: We agree the assessment that 
the conduct of the attorney portrayed by 
Paul Newman in the film was reprehensible, 
and would merit disbarment. That is pre- 
cisely why we used Newman’s character as a 
point of contrast for the cover article on The 
Florida Bar’s alcoholism recovery program. 
The Bar’s grievance records show clearly that 
alcoholic and drug-addicted lawyers regu- 
larly engage in illegal and immoral activity, 
as Newman's character did in the film. The 
point of the article was to show that Florida 
lawyers are effectively combatting the prob- 
lem of the afflicted attorney. 
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Assessing the Importance of the Constitution Bicentennial 


The Bicentennial of the Constitution is of special importance to lawyers be- 
cause the document embodies the basic ideas and beliefs on which our legal 
system was founded. The freedoms and liberties which we all so often take for |} 
granted were established and guaranteed by our Constitution. The bicenten- 


nial celebration is int 


ded to be a remind 


of how precious these rights and 


freedoms are to all individuals and especially to the legal community, which 
has the privilege and the duty of implementing and protecting these rights and 


freedoms. 


In the comfortable bulwark of our constitutional privileges, it is easy to forget that many coun- 
tries do not guarantee freedom of speech, freedom to associate, freedom of religion, and so on. 
In order to preserve these freedoms in our country, it is imperative that we, as lawyers, remain 
knowledgeable and vigilant about the rights and freedoms protected by the Constitution. 


— Rhoda Smith Kibler 
U. S. Constitution Bicentennial Commission of Florida 


The Constitution Bicentennial: 
Celebrating a Rising Sun 


In the late spring of 1787, when the dele- 
gates to the Constitutional Convention as- 
sembled in Philadelphia, they were well 
aware of the prodigious task they were un- 
dertaking. So prodigious it was, in fact, that 
Benjamin Franklin, on seeing the half-sun 
carved in the mahogany chair of presiding 
officer George Washington, wondered whether 
it would prove to be a rising, or a setting, 
sun. Just having marked the 200th anniver- 
sary of the rising of that sun, we continue 
to celebrate the Constitution of the United 
States — the fruit of that long summer of 
1787. 

The fact that this document has survived 
intact for two centuries as the governing char- 
ter of anation as diverse as ours seems noth- 
ing short of miraculous. It was written to 
bind together and govern 13 different sov- 
ereign states in an essentially agrarian so- 
ciety of limited geographic scope. Yet it 
works just as well today for a nation of 50 
states, territories and districts, in a complex, 
pluralistic urban society which spans more 
than an entire continent. The endurance of 
the Constitution is surely a testament to the 
foresight, ingenuity and intellect of those 
few men who signed it in Philadelphia. But 
it is also a monument to the genius of the 
generations of American people who came 
after them. The framers gave us the biue- 
print. But we, the people, have been con- 
tinually building the structure. 

In designing this blueprint, the framers 
of our Constitution certainly could not have 
envisioned our society of today. They did 
know, however, that society would change 
and that, if their document was to survive, 
it would have to accommodate those 
changes. James Madison, one of the pri- 
mary authors of the Constitution, told the 
Constitutional Convention that “framing a 
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system which we wish to last for ages, we 
should not lose sight of the changes which 
ages will produce.”! Madison’s Constitution 
is a national charter which allows societal 
change without requiring alterations in the 
basic structure of government. 

That structure is the result of consider- 
able compromise and trial and error. Al- 
though we celebrated the bicentennial of our 
nation’s birth 12 years ago, in a very real 
sense our 200th birthday as a nation was the 
anniversary of the Constitution. The Dec- 
laration of Independence set us free from 
English rule, but the first charter for gov- 
ernment, the Articles of Confederation, 
drafted in 1777, did little to forge a nation. 
The representatives from the sovereign 
states who drafted the Articles of Confed- 
eration had jealously guarded the powers 
and interests of the individual states and re- 
fused to assign any real power to the cen- 
tral government. Under the Articles, the 
country approached political, economic and 
societal collapse. The Constitutional Con- 
vention was called for the purpose of amend- 
ing the Articles. The delegates wisely de- 
cided, however, to start over completely and 
write a new Constitution — one which 
would establish a representative central gov- 
ernment strong enough to provide order 
and stability in the new nation. 

But strong central government is not the 
only concern of the Constitution. Of equal 
force is the notion that there must be safe- 
guards to hold the power of government in 
check. A great source of these safeguards 
is the elegant system of checks and balances 
among the branches of government. These 
checks and balances were the hallmark of 
the 1787 charter. Yet more was needed and 
so the Bill of Rights, which recognizes that 
people need protection even from a govern- 


ment of the people, was added in 1791. 

Our Constitution, then, embodies two 
great principles. First, through a strong rep- 
resentative government, it establishes the 
means by which we enjoy security and or- 
der. Second, because the very device we 
have created to preserve our security can 
also be an instrument of oppression, it pro- 
vides protection from the power of govern- 
ment. The Constitution promises us “domes- 
tic tranquility” and also “the blessing of lib- 
erty to ourselves and our posterity.” 


Supreme Court Had 


inauspicious Beginning 

The document drafted in 1787 did not ex- 
pressly provide for the means by which the 
great principles it embodied would be im- 
plemented. No one foresaw then the central 
role that the Supreme Court would play in 
the legal and social history of our nation. 
Considering the importance of that role to- 
day, it is ironic that the Supreme Court as 
an institution had a rather inauspicious be- 
ginning. During its first term in 1790, it had 
very little work to do and many lawyers who 
had been selected as justices declined to 
serve on the Court. Then, in 1800 when the 
government moved to Washington, the mat- 
ter of providing the Supreme Court a place 
in which to work had been entirely over- 
looked. Congress agreed to house the Court 
in asmall committee room in the basement 
of the Capitol building where it remained 
until the Civil War. 

Despite its humble lodgings, the Court be- 
gan early to articulate its special place in the 
new system of government. The roles of the 
three branches of our government were 
fairly clearly defined by the Constitution. 
The powers of the legislative, executive and 
judicial branches were carefully balanced by 
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the framers so as never to give too much 
power to any one branch or person. Thus 
the executive can veto the legislature. In 
turn, the legislature can override the execu- 
tive. The judiciary is appointed by the ex- 
ecutive, but cannot be removed from office 
as political whims change. However, the abil- 
ity of the judiciary to restrain the excesses 
of the other two branches was not clear 
from the text of the Constitution itself. As 
Alexander Hamilton noted, the executive 
branch held the sword while the legislature 
commanded the purse. The judiciary was 
left only with judgment.2 


In 1803, that judgment asserted itself in 
the case of Marbury v. Madison, 5 U.S. (1 
Cranch) 137 (1803), which was the first great 
test of the institutional checks and balances 
built into our government. In that case, the 
high Court began to carve its role as the ul- 
timate arbiter of the interpretation of the 
Constitution. Led by Chief Justice John 
Marshall, the Supreme Court found in 
Marbury that a portion of the Judiciary Act 
of 1789 conflicted with provisions of the Con- 
stitution prescribing the jurisdiction of the 
Supreme Court. Marbury v. Madison intro- 
duced the principle of judicial review and 
established the Court’s power to pass upon 
the constitutionality of acts of the other two 
branches of government. Later, other cases 
established the Court’s power to hold state 
statutes unconstitutional and to review the 
decisions of state courts to ensure that they 
conformed with the provisions of the fed- 
eral Constitution. 


From its earliest days, the Supreme Court 
applied judicial review to strengthen the na- 
tional government established by the Con- 
stitution. Two decisions in particular stand 
at the fountainhead. In 1819, in McCulloch 
v. Maryland, 17 U.S. (4 Wheat.) 316(1819), 
the Court broadened the powers of Con- 
gress considerably. The Congress had en- 
acted a law which established a national 
bank, an act which did not fall under any 
of the powers specifically granted to the fed- 
eral government in the Constitution. The 
Court determined, however, that Congress 
could properly establish a federal bank be- 
cause it was “necessary and proper” to the 
legislature’s enumerated powers. This analy- 
sis became the “doctrine of implied powers,” 
and the Court’s practical interpretation of 
the “necessary and proper” clause became 
the source of a broad range of unenumer- 
ated congressional powers. 


In 1824, the Court again expanded the 
powers of Congress in a sweeping interpre- 
tation of the general language of the Con- 
stitution. Several individual states had 


passed laws which required conflicting li- 
censes for vessels traveling the waterways 
between those states. The Supreme Court 
decided in Gibbons v. Ogden, 22 U.S. (9 
Wheat.) | (1824), that such licensing laws 
fell within the category of interstate com- 
merce and, therefore, within the congres- 
sional powers of the commerce clause. Be- 
cause the federal legislature had already 
taken action on that subject, the suprem- 
acy clause decreed that the federal laws were 
superior to the state laws, and Congress had 
the supreme right to legislate in that area. 


Commerce Clause Broadened 
Congressional Powers 

In the early 20th century, the Court broad- 
ened congressional powers under the com- 
merce clause even further when it created 
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the so-called “affectation doctrine.” This doc- 
trine allows Congress to regulate any activ- 
ity which affects interstate commerce, even 
if the activity takes place entirely within one 
state. Thus, within the broad language of 
the Constitution, the Court found the ba- 
sis for the practical determination that Con- 
gress must be able to regulate any aspect of 
trade which affects more than one state or 
logically requires a uniform regulation 
throughout the several states. Today, the 
commerce clause provides legitimacy for a 
broad range of federal legislation from se- 
curities regulation to the civil rights laws. 
The Supreme Court has also played a criti- 
cal role in the development and expansion 
of individual rights in our society, although 
most of this development occurred much 
later in the history of the Constitution. It 
is important to note that the process of 
amendment has been of great import in the 
expansion of individual liberties. In addi- 
tion to the first 10 amendments which gave 
us our Bill of Rights, several later amend- 
ments stand as great achievements of a peo- 
ple aspiring to an ideal of equality under law 
and protection of individual rights. In par- 
ticular the 13th amendment abolishing slav- 
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ery, the 14th, prohibiting the states from de- 
priving individuals of due process and equal 
protection, the 15th, giving former slaves the 
right to vote, and the 19th, enfranchising 
women, are milestones in our constitutional 
history. 

Through decisions interpreting these and 
other amendments, judicial review by the 
Supreme Court has helped foster a society 
which grants its members individual free- 
doms unparalleled in the world today. No- 
table examples are Weeks v. United States, 
232 U.S. 383 (1914), which announced the 
“exclusionary rule,” prohibiting the use of 
improperly obtained evidence in federal 
criminal trials; Gitlow v. New York, 268 
U.S. 652 (1925), the first case imposing a 
right guaranteed by the Bill of Rights on the 
states through the 14th amendment; and 
Brown v. Board of Education of Topeka, 
347 U.S. 483 (1954), declaring segregation 
of the races in the public schools to be a vio- 
lation of the Constitution. 


Principles Stand the Test of Time 

It is perhaps mostly because of its role in 
the expansion of civil liberties that the Su- 
preme Court has often been accused of mak- 
ing law rather than interpreting it. Some 
have suggested that the Court should be 
guided in its interpretations by the original 
meaning of constitutional provisions and 
the intentions of the framers when they 
wrote them. This view, however, necessar- 
ily requires interpreting the Constitution in 
terms of economic and social conditions of 
the 18th and 19th centuries — conditions 
which have not existed in our country for 
a long time. 

The framers, in their hopes for an endur- 
ing document, appear to have themselves 
rejected the use of their intentions as a de- 
terminant of what the words would mean 
for future generations. They left relatively 
little “legislative history.” As Chief Justice 
Marshall observed early in the life of the Su- 
preme Court, the Constitution “was in- 
tended to endure for ages to come, and con- 
sequently to be adapted to the various cri- 
ses of human affairs.” The most significant 
evidence of the truth of this is the nature of 
much of the language used by the framers 
in the Constitution. They knew that highly 
specific language would be unduly restric- 
tive and would rapidly become unworkable 
for future generations. Therefore, a vital key 
to the survival of our Constitution has been 
the broadly drawn, general language which 
leaves its application to specific situations 
open to interpretation by future Americans. 
It is the genius of our Constitution that it 
describes a carefully planned governmen- 


tal structure and assignment of power 
couched in general language and broad prin- 
ciples which have stood the test of time.* 

Therefore, while it is certainly important 
to emphasize that self-restraint by courts is 
necessary to avoid judicial usurpation of the 
legislative function, we must be ever mind- 
ful of Oliver Wendell Holmes, Jr.’s exhor- 
tation that “[W]hen we are dealing with 
words that are also a constituent act, like 
the Constitution of the United States, we 
must realize that they have called into life 
a being the development of which could not 
have been foreseen completely by the most 
gifted of its begetters. ... The case before 
us must be considered in the light of our 
whole experience and not merely in that of 
what was said a hundred years ago.”> 

The endurance of the Constitution is as 
much the work of generations of Americans 
as it is of the framers. We, as a people, have 
made ourselves into the nation we are to- 
day. We have an ever evolving vision of our- 
selves. When the Constitution was drafted 
in 1787, only white males took part because 
such was the order of the day. Slavery was 
the law of the land. In 1987, a woman and 
the great grandson of a slave sit on the 
Court which most authoritatively interprets 
that document. 

We have undergone great changes as a peo- 
ple in our history but our Constitution has 
endured. It has developed as we the people 
have, and not always peacefully. It took civil 
war to bring an end to slavery. It took vio- 
lence in the streets to give a beginning to 
women’s suffrage and civil rights. But sel- 
dom has anyone seriously suggested that we 
scrap the document and start over. It abides 
with us. 


Committed to Rule of Law 

It abides because we are committed to the 
rule of law. Written constitutions now ex- 
ist all over the world, thanks to our exam- 
ple. But all over the world, they are often 
ignored when it is politically expedient to 
do so. Ours lasts because we believe in it, 
and for the most part, honor it. We, the peo- 
ple, are ultimately the court of last resort. 
This point should never be forgotten. We 
continue to experience threats against the 
twin ideals of orderthrough representative 
government and individual liberty. We hear 
witnesses in the Iran-Contra hearings sug- 
gest to us that the ends justify the means. 
We should remind them that such ideas 
threaten the delicate balance of power in- 
tegral to our Constitution. We hear intelli- 
gent and thoughtful people argue that un- 
popular ideas or conduct must be dealt with 
even if individual rights are to be cast aside. 
We should remind them that the true test 
of an enlightened and humane society is 
how it treats those who are unpopular —a 
notion firmly embedded in our Constitu- 
tion. 

Finally, then, the question of whether this 
great document will survive another 200 
years is up to us and to future generations. 
We must not smile smugly at Franklin’s ques- 
tion about the half-sun on Washington’s 
chair. We must not assume that it is so 
clearly a rising sun. You can go see for your- 
self, for that chair is still in Philadelphia, 
still where Washington left it. It is still em- 
blazoned with only half a sun, tantalizing 
in its ambiguity. It is a symbol that we are 
continually making our Constitution — con- 
tinually creating our nation. It is a symbol 
that we could still fail. Each generation must 


give to the next, as the framers gave to us, 


a rising, and not a setting, sun. 


' J. Madison, Debates of Tuesday, June 26, 
1787, in § DEBATES ON THE ADOPTION OF THE FeED- 
ERAL CONnsTITUTION, 243 (J. Eiliot Ed. 1845). 

2 A. HAMILTON, THE FEDERALIST No. 78. 

3 McCulloch v. Maryland, 17 U.S. (4 Wheat.) 
316, 415 (1819). 

4 See generally Marks, The Value of Consti- 
tutional Flexibility as Tempered by Judicial Self 
Restraint, 4 Det. C.L. Rev. 1073 (1986). 


5 Missouri v. Holland, 252 U.S. 416, 433 
(1920). 
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Seduced and Misled: An Overview of Fraudulent 
Misrepresentation of Employment 


by Cindy L. Anderson and Kimberly A. Selmore 


In recent years, Florida courts increas- 
ingly have recognized the state law tort ac- 
tion known as fraudulent misrepresentation 
of employment. Although seldom used in 
the past, it could become an important le- 
gal weapon for disgruntled former employ- 
ees in Florida. It could also erode the em- 
ployment at will doctrine which favors em- 
ployers. 

A fraudulent misrepresentation of employ- 
ment claim typically arises in the following 
situation: Company B recruits John Doe, 
an employee of Company A. To induce Mr. 
Doe to accept its offer, Company B makes 
assurances to Mr. Doe regarding the nature 
of the new position or his salary. Based on 
these assurances, Mr. Doe resigns from Com- 
pany A and accepts Company B’s offer. Af- 
ter Mr. Doe arrives at Company B, Mr. Doe 
finds that circumstances have changed to 
the point that Company B no longer re- 
quires his services, the nature of the posi- 
tion has changed, or the salary is less than 
what he was promised. Consequently, Mr. 
Doe sues Company B, alleging that at the 
time he was recruited, Company B was 
aware that these specific circumstances 
would occur or that they had already oc- 
curred but failed to disclose this informa- 
tion to Mr. Doe to induce him to take the 
job. 

Since Florida courts have consistently re- 
fused to recognize any judicial exceptions 
to the employment at will doctrine, dis- 
charged employees could bring fraudulent 


“To speak of ‘mere words’ is much like speaking 
of ‘mere dynamite.” 
—C.J. Ducasse 


misrepresentation claims as a means to 
avoid the employment at will doctrine. There- 
fore, labor and employment attorneys 
should develop an understanding of fraudu- 
lent misrepresentation claims. This article 
will address some of the major issues raised 
by this type of claim. 


Proving the Cause of Action 

Fraudulent misrepresentation of employ- 
ment is based upon the common law action 
of fraudulent inducement to contract. There- 
fore, because the cause of action sounds in 
tort and not contract, an employee is not 
faced with the same barriers found in a typi- 
cal wrongful discharge or breach of contract 
action. 

The elements of a fraudulent misrepre- 
sentation of employment case are: (1) A 
false statement of material fact; (2) known 
by the employer to be false at the time the 
statement was made; (3) made with the in- 
tent to induce the employee to act in reli- 
ance on the correctness of the representa- 
tion; (4) relied upon by the employee to his 
detriment. In sum, “{t]here must be an in- 
tentional material misrepresentation upon 
which the other party relies to his detri- 
ment,” as stated in Lance v. Wade, 457 
So.2d 1008, 1011 (Fla. 1984). 

The major element in a fraudulent mis- 
representation claim is the alleged misrep- 
resentation. In determining whether the state- 
ment is actionable, the courts apply certain 
parameters. First, the misrepresentation 


must be a statement or an omission of a ma- 
terial fact. A fact is material if, but for the 
alleged nondisclosure or misrepresentation, 
the complaining party would not have en- 
tered into the transaction. Furthermore, the 
issue of materiality of an alleged nondisclo- 
sure or misrepresentation is a question of 
fact for the jury.! 

Under Florida law, however, mere state- 
ments of possibility do not constitute false 
statements of material fact. Similarly, a fail- 
ure to disclose mere possibilities does not 
constitute a failure to disclose material 
facts.2 In order to form the basis of a claim 
for relief, an actionable misrepresentation 
must ordinarily relate to a past or existing 
fact and not an opinion, promise or state- 
ment of futurity. Therefore, a false state- 
ment amounting to a promise to do some- 
thing in the future is not actionable fraud, 
even though the representation was made 
to induce another to enter into the trans- 
action.3 

Similarly, mere broken promises, unful- 
filled predictions or expectations or erro- 
neous conjectures as to future events do not 
establish an actionable misrepresentation 
even though a party acted in reliance on 
such promises.‘ This is because such circum- 
stances by themselves do not create the pre- 
sumption that the person making the prom- 
ise intended to deceive the person who re- 
lied on those promises.° Finally, because of 
the erratic nature of a dynamic economy, 
a fraudulent misrepresentation is not made 
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simply because statements of future eco- 
nomic success or performance do not oc- 
cur due to a later decline in business.® 

Despite the above limitations, an em- 
ployee seeking recovery for a misrepresen- 
tation regarding future performance who 
can show that the employer either lacked 
the intention to perform the promise or spe- 
cifically intended not to perform at the time 
the false statement or omission was made, 
would establish an actionable misrepresen- 
tation.” In order to satisfy this exception, 
however, the employee must prove scienter 
or “guilty knowledge” on the part of the em- 
ployer and offer specific evidence of the em- 
ployer’s intent not to honor the represen- 
tation at the time it was made. 

Assuming the employee can prove that 
the employer made a material misrepresen- 
tation, he has overcome the most difficult 
hurdle in establishing the cause of action be- 
cause the employee has no duty to investi- 
gate the truth or falsity of the representa- 
tion. In Besett v. Basnett, 389 So.2d at 998 
(Fla. 1980), the Florida Supreme Court held 
that a plaintiff may rely on the truth of a 
representation even though its falsity could 
have been ascertained had he made an in- 
vestigation. The rationale behind the court’s 


decision was that a person guilty of fraud 
should not be permitted to use the law as 
ashield, and when the choice is between the 
plaintiff's negligence and the defendant’s 
fraud, negligence is the lesser of the two 
evils. Even under Besett, however, an em- 
ployee cannot rely on the misrepresentation 
if the employee knows the statement is false 
or its falsity is obvious. 


Evading the Parol Evidence Rule 

Even more encouraging for the employee 
is the fact that a written agreement setting 
out the terms and conditions of employment 
will not necessarily preclude a suit based 
upon oral representations made prior to the 
written agreement. This remains true even 
when the written agreement contains a 
merger clause explicitly stating that any 
prior oral representations are to be merged 
or subsumed by the written contract. The 
courts which have addressed this issue are 
in agreement that oral representations can 
be introduced into evidence to prove a con- 
tract was procured by fraud.® 

A case in point is Varnom v. Nu-Car 
Carriers, Inc., 804 F.2d 638 (1 1th Cir. 1986), 
cert. denied, 107 S.Ct. 2181 (1987). In 
Varnom, the | 1th Circuit Court of Appeals held 
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that when the plaintiff alleged oral misrep- 
resentations occurring prior to employment, 
the fact that the employment relationship 
was covered by acollective bargaining agree- 
ment governed by the National Labor Re- 
lations Act did not preclude a fraudulent mis- 
representation suit. The 11th Circuit 
reached this decision even though the al- 
leged representations were true statements 
of fact contained in the existing collective 
bargaining agreement at the time they were 
made. Moreover, the terms of the collective 
bargaining agreement changed only after ne- 
gotiations between the employer and the un- 
ion subsequent to plaintiff’s employment.? 
Despite these facts, the Varnom court held 
that, assuming the employer’s representative 
knew at the time he discussed employment 
with the plaintiff that the collective bargain- 
ing agreement would change, plaintiff still 
stated a cause of action for fraudulent mis- 
representation. Thus, as Varnom reveals, 
even if employers take the precaution of re- 
ducing the terms of the employment offer 
to writing, employees can still establish a 
fraudulent misrepresentation claim by al- 
leging that certain oral promises were made 
to induce agreement to the written offer. 


Statute of Frauds Defense 

The statute of frauds precludes an action 
based upon any agreement that cannot be 
performed within one year unless the agree- 
ment is in writing.!° Thus, the statute of 
frauds generally bars any action which re- 
quires proof of an oral promise or agree- 
ment that cannot be performed within one 
year. Therefore, in a case in which an em- 
ployee alleges that the employer’s oral mis- 
representations formed the basis of the agree- 
ment between the parties, the statute of 
frauds is a viable affirmative defense for the 
employer. 

For example, anemployee alleges that the 
employer offered him a five-year contract 
for an annual salary of $50,000, knowing at 
the time of the offer that the employer 
would not live up to that promise. Although 
the employee could establish all the elements 
of a fraudulent misrepresentation case, the 
fact that the oral offer was for a definite pe- 
riod exceeding one year places the offer 
within the statute of frauds and, therefore, 
the cause of action is barred.!! In this situ- 
ation, the courts have decided that the en- 
forcement of the policy behind the statute 
of frauds is more important than punishing 
the maker of fraudulent statements. 


Damages 
The proper measure of compensatory 
damages in a fraudulent misrepresentation 


| 
and Trust 


case is still somewhat unsettled in Florida 
because the issue of the proper measure of 
compensatory damages for torts arising 
from contracts has been in dispute. How- 
ever, the majority of cases from the district 
courts of appeal indicates that compensa- 
tory damages should be limited to the plain- 
tiff’s “out-of-pocket” damages (which are 
normally imposed in tort claims) as opposed 
to a “benefit of the bargain” or “lost prof- 
its” theory of compensation (which is used 
in contract cases), even though the cause of 
action is actually a tort based on an alleged 
contract. !2 This reasoning is best explained 
by the court in Ashland Oil Inc. v. Pickard, 
269 So.2d at 723 (Fla. 3d DCA 1972). There 
the court stated that: 

[IJn tort actions, the measure of damages seeks 
to restore the victim to the position he would be 
in had the wrong not been committed. In actions 
for breach of contract, the aim is not the mere 
restoration to a former position as in tort, but 
it is the awarding of a sum that is equivalent to 
the performance of a bargain; the attempt is to 


place the plaintiff in a position he would be in 
if the contract had been fulfilled. 


In AFM Corporation v. Southern Bell 
Telephone and Telegraph Co., 515 So.2d 
180 (Fla. 1987), the Florida Supreme Court 
recently appeared to uphold this theory, but 
its holding is far from clear. In AFM Cor- 
poration, the court was presented with cer- 
tified questions by the 11th Circuit Court 
of Appeals. One of the questions was “Can 
a plaintiff suing exclusively in tort recover 
lost profits?” While a direct answer to this 
question would have settled the issue for all 
tort claims including fraudulent misrepre- 
sentation, the Supreme Court chose instead 
to reword the question to state: “Does Flor- 
ida permit a purchaser of services to recover 
economic losses in tort without a claim for 
personal injury or property damage?” and 
then answered this question in the nega- 
tive.!3 This, of course, did not address the 
question posed at all. However, the court 
still may have indicated some support for 
limiting damages to out-of-pocket expenses 
by citing lower court opinions which con- 
tained that limitation as support for its hold- 
ing. Thus, in a situation in which an em- 
ployer falsely assures its employee he will 
make $10,000 a month if he leaves his old 
job where he is making $7,000 a month, and 
the employee only makes $5,000 a month 
at the new job, the measure of damages is 
arguably not the difference between what 
the employer said the income would be and 
what it actually was. Instead the employee 
could probably recover only his out-of- 
pocket expenses incurred in switching to the 
new job and taking it, and the salary dif- 
ferential between the old and new jobs. 


Although the proper measure of compen- 
satory damages remains unsettled, the 
courts have limited the employee’s available 
compensatory damages by refusing to allow 
evidence or compensation for the em- 
ployee’s “mental anguish.” In the absence 
of physical injury, an employee cannot re- 
cover damages for mental anguish in a 
fraudulent misrepresentation case unless the 
employee can show the employer’s actions 
were particularly egregious or outrageous. !4 


Once an employee proves entitlement to 
compensatory damages, the employee is 
automatically entitled to punitive damages. 
Since intentional misconduct is a necessary 
element of fraud, proof of fraud automati- 
cally creates a jury question regarding pu- 
nitive damages. !4 

On the other hand, employers are not nec- 
essarily liable for punitive damages when 
their employees or agents have made fraudu- 
lent misrepresentations. The Florida Su- 
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preme Court has held that in order for an 
employer to be vicariously liable in puni- 
tive damages for the tort of its employee un- 
der the doctrine of respondeat superior, 
there must be some proof of fault or wrong- 
doing on the part of the principal/employer 
which foreseeably contributed to the plain- 
tiff’s injury.!© The implication of this hold- 
ing is that the employee would have to prove 
that the employer knew or should have 
known of the misrepresentation made by its 
agent or employee.!” The determination of 
the employer’s fault or lack thereof is a jury 
question. 


Conclusion 

Fraudulent misrepresentation of employ- 
ment is a cause of action which discharged 
employees can pursue quite profitably in the 
appropriate factual situation. The biggest 
obstacle to the success of an employee’s suit 
is proving the knowing misrepresentation 
of a material fact by the employer. Never- 
theless, since this cause of action involves 
the question of fraudulent intent, Florida 
courts have been reluctant to dismiss these 
claims on motions for summary judgment. 
Therefore, assuming the cause of action is 
not barred by an affirmative defense such 
as the statute of frauds, an employer could 
potentially be liable for compensatory and 
punitive damages. Thus, a final cautionary 
statement: “The bread of deceit is sweet to 
a man, but afterward his mouth shall be 
filled with gravel.” — Proverbs 20:17. B 
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(1987); and Royal Typewriter Company v. Xero- 
graphic Supplies Corp., 719 F.2d at 1104 (11th 
Cir. 1983). 

8 Elmore v. Vatrano, 485 So.2d 888 (Fla. Ist 
D.C.A. 1986); Telasphere International Inc. v. 
Scollins, 489 So.2d 1152 (Fla. 3d D.C.A. 1986); 
and Nobles v. Citizens Mortgage Corporation, 
479 So.2d 822 (Fla. 2d D.C.A. 1985). 

9 Varnom v. Nu-Car Carriers, Inc., 804 F.2d 
at 639-640 (11th Cir. 1986), cert. denied, 107 S.Ct. 
2181 (1987). 

10 Fla. Stat. §725.01 (1987). 

'! Broward National Bank of Ft. Lauderdale 
v. Bethel, 341 So.2d 1012 (Fla. 4th D.C.A. 1977); 
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and Ostman v. Lawn, 305 So.2d 871 (Fla. 3d 
D.C.A. 1974). 

!2 Sprayberry v. Sheffield Auto & Truck Serv- 
ice, 422 So.2d 1073 (Fla. Ist D.€.A. 1982); 
Greater Coral Springs Realty v. Century 21 Real 
Estate, Inc., 412 So.2d 940 (Fla. 3d D.C.A. 1982). 

'3 AFM Corporation v. Southern Bell Tele- 
phone and Telegraph Co., 515 So.2d at 521 (Fla. 
1987). 

14S.H. Investment & Development Corp. v. 
Kincaid, 495 So.2d 768 (Fla. 5th D.C.A. 1986). 

'5 First Interstate Development Corporation 
v. Ablanedo, 511 So.2d 536 (Fla. 1987). 

16 Life Insurance Company of North Amer- 
ica v. Del Aguila, 417 So.2d 651 (Fla. 1982); Mer- 
cury Motors Express Inc. v. Smith, 393 So.2d 545 
(Fla. 1981); Sunrise Olds-Toyota v. Monroe, 476 
So.2d 240 (Fla. Sth D.C.A 1985); and S.H. In- 
vestment and Development Corp. v. Kincaid, 495 
So.2d 768 (Fla. 5th D.C.A. 1986). But, if the acts 
of the employer’s agent are indistinguishable from 
the acts of the employer, then it can be held li- 
able in tort for punitive damages. See Kent In- 
surance Co. v. Schroeder, 469 So.2d 209 (Fla. 5th 
D.C.A. 1985). 

'7 Life Insurance Co. of North America v. Del 
Aguila, 417 So.2d 651 (Fla. 1982). 

18 See Geary v. Starr, 418 So.2d 1135 (Fla. 4th 
D.C.A. 1982). 


ANDERSON SELMORE 


Cindy L. Anderson is an associate 
with Smith & Hulsey in Jacksonville. 
Ms. Anderson received her B.A. 
magna cum laude from Mississippi Uni- 
versity for Women and her J.D. with 
honors from the University of Florida. 
She maintains a Florida Bar designa- 
tion in labor and employment law and 
is amember of the Labor and Employ- 
ment Law Section of The Florida Bar. 

Kimberly A. Selmore is an associate 
in the law firm of Smith & Hulsey. Ms. 
Selmore received her B.A. from Dart- 
mouth College and her J.D. from the 
University of Virginia School of Law. 
She is a member of The Florida Bar’s 
Labor and Employment Law Section 
and the American Bar Association La- 
bor Law Section. 


This article has been written for the 
Labor and Employment Law Section, 
I. Jeffrey Pheterson, chairman, and 
Joan Stewart, editor. 


PERFECT | PLUS 
3 
=a 


Environmental Law 


‘Pipelining’ Road Dollars: An Alternative 
to Development Gridlock 


Getting new development in Florida to 
shoulder its fair share of needed transpor- 
tation improvements is a goal not easily im- 
plemented. Based on recent experience with 
large developments, called developments of 
regional impact (DRI’s),! figuring the cost 
of that share may be equally difficult for the 
development community and regulatory 
agencies alike. 

DRI’s have long “mitigated” their traf- 
fic impacts. Historically, such mitigation has 
taken a variety of forms, including actual 
construction or installation of improve- 
ments, such as turn lanes or signals. As im- 
pact fees become increasingly common in 
Florida,? non-DRI developers also have 
been required to pay indirectly for needed 
traffic improvements. But on a statewide ba- 
sis, the more direct transportation mitiga- 
tion by DRI developers may serve as a 
model for wider general use in the future. 

Florida needs over $40 billion in road im- 
provements to the state highway system 
alone in the next 10 years.} It is clear that 
Florida’s road system is not keeping up with 
growth and may never do so. 

The legislature has stated its intent “that 
public facilities and services needed to sup- 
port development shall be available concur- 
rent with the impacts of such develop- 
ment.™ Under current law, this provision 
will be implemented by a prohibition on is- 
suance of local development orders if the 
development would reduce affected public 
facilities, including roads, below a level of 
service to be established in the local govern- 
ment’s comprehensive plan.5 

Present debate focuses on how and 
whether all development can mitigate its traf- 
fic impact and whether the “concurrency” 


by Elizabeth C. Bowman 


doctrine really amounts to a moratorium if 
new roads cannot be constructed before de- 
velopment is slated to begin. Other policy 
issues include whether developers should be 
allowed to “pay and go” or contribute 
financially to road needs without actually 
providing for construction of needed 
improvements before development 
commences. As the entire state faces the 
transportation mitigation dilemma, recent 
experience with DRI mitigation policies is 
instructive. 


DCA Transportation Policy Rule 

After more than a year of policy devel- 
opment and debate, the Department of Com- 
munity Affairs (DCA) in January 1987 
adopted a rule (9J-2.0255, Florida Admin- 
istrative Code) that established statewide 
guidelines providing when the DCA would 
find that a DRI had met minimum stan- 
dards for mitigation of its transportation 
impacts. In essence, the rule established a 
“safe harbor” in which DRI’s following its 
requirements could moor without fear of an 
appeal® by the DCA based on transporta- 
tion issues. The rule makes it clear that 
local governments and regional planning 
councils may adopt “more stringent” stan- 
dards. In addition, the rule is designed for 
interim use until a local government has 
adopted a comprehensive plan setting the 
levels of service that must be maintained un- 
der the concurrency doctrine. 

The DCA rule basically establishes a two- 
step process. First, the road segments that 
must be addressed by the DRI development 
are identified. Mitigation is required if the 
DRI project traffic will generate 10 percent 
or more of the peak hour level of service D’ 


capacity of a road that is considered a re- 
gional road, and the road will operate at 
worse than level of service D by project 
buildout. Second, the rule provides that im- 
pacts on these identified road segments can 
be mitigated by one of two methods or acom- 
bination of them. 

The first method is known as “phasing” 
or “staging.” The DRI development order 
must establish a schedule of the road im- 
provements needed to keep each road at 
level of service D at peak hour, the date by 
which the improvements must be made, 
who is responsible for construction of each 
improvement, and the proposed phases or 
stages in which the development will pro- 
ceed. If an improvement is not constructed 
by the developer as scheduled, no further 
building permits for the project may be is- 
sued until the actual improvement is in 
place. This condition is informally known 
as a “hard stopper.” If an entity other than 
the DRI developer is responsible for uncom- 
pleted construction, the developer may com- 
plete the stage or phase he is in before the 
building permit issuance ban takes effect. 

For major required improvements with 
prohibitive price tags, the staging or phas- 
ing approach is often a gamble. If a devel- 
oper believes he will not, in fact, complete 
a phase of development before a public 
agency constructs the improvement, this op- 
tion allows a certain amount of develop- 
ment to proceed without mitigation expen- 
ditures in the early years of a project. On 
the other hand, the “hard stop” may impose 
a development shutdown until the required 
improvement is built by someone, or the de- 
veloper can renegotiate the terms of the de- 
velopment approval. 
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The second mitigation method is known 
as “pipelining,” because the developer 
essentially funnels the entire cost of the 
proportionate fair share mitigation on all 
affected road segments to the construction 
of one or perhaps more of those needed 
improvements. Under this approach, a criti- 
cally needed road improvement may be put 
in place well before it is required by the traf- 
fic generated by the DRI. The constructed 
improvement may, in fact, provide more 
capacity than ever would be needed by the 
DRI. Pipelining also may get roads built by 
private entities who can achieve cost effi- 
ciencies. 


implementation of Pipelining 

Since adoption of the rule, regulatory 
agencies and the development community 
have been struggling with the actual 
implementation of the “pipelining” concept. 
In particular, proportionate share calcula- 
tions for the same project may vary by 
millions of dollars based on what technical 
assumptions and variables are used. Finan- 
cial swings of this magnitude are disquiet- 
ing to DRI developers facing multi-million 
dollar exactions and regulators attempting 
to determine whether a fair share has been 
assessed. In one recent case,? initial propor- 
tionate share calculations by the developer 
and state regulators varied by about $15 mil- 
lion. 

These divergencies result primarily from 
technical factors not explicitly addressed by 
the DCA rule and differing policies followed 
by the DCA, regional planning councils, lo- 
cal governments and the Department of 
Transportation. 

One important variable, for instance, is 
how to regard proposed road improvements 
included in state or local five-year transpor- 
tation improvement work programs. The 
DCA has determined that these improve- 
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ments should be disregarded unless the 
improvement is under construction or a 
construction contract has been let at the 
time of DRI application.? This position is 
questioned by the development community 
and public bodies responsible for prepara- 
tion of the five-year work program who be- 
lieve the developer should not be assessed 
for improvements officially pronounced for 
construction. Regional planning councils 
also may give credit for road improvements 
included in the early years of the five-year 


A critically needed road 
improvement may be put in 
place well before it is 
required by the traffic 
generated by the DRI... 
Pipelining may get roads 
built by private entities 
who can achieve cost 
efficiencies 


program and others that are financially com- 
mitted by local governments. !° This differ- 
ence of opinion affects not only what 
regional road segments must be addressed 
under the DCA rule, but also the magnitude 
of any improvements (new lanes or other 
changes) that should be made. Depending 
on the circumstances, this one factor alone 
may have multi-million dollar implications. 

A second major variable in the fair share 
dollar calculation is how to calculate the 
cost of any road improvement required as 
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aresult of DRI development. The DCA rule 
establishes a formula for determining the 
DRI’s share of constructing an identified 
needed improvement. However, the rule 
does not set forth a method of calculating 
the total cost to be shared. This cost num- 
ber is another major factor in assessing to- 
tal dollar exactions due. 

The DCA rule provides that a fair share 
percentage will be multiplied by a total road 
improvement cost number, with cost de- 
fined as “cost of construction of an improve- 
ment designed to maintain the desired level 
of service or the existing level of service, 
whichever is worse,” per Fla. Admin. Code 
Rule 9J-2.0255(3)(f)5. This cost amount has 
the potential to vary without further guid- 
ance. 

In August 1987, the DCA indicated that 
road improvement costs should include not 
only actual construction costs for the 
needed improvement, but also acquisition 
of adequate right-of-way and design of that 
improvement.!! The Department of Trans- 
portation has developed DOT districtwide 
generalized construction cost estimates for 
various road improvements, which are 
being refined. Based on the DCA policy of 
including full costs, the fair share calcula- 
tion includes additional costs beyond 
construction, including preliminary engineer- 
ing, construction inspection, right-of-way 
acquisition and right-of-way support costs. 
These additional costs may add 50 percent 
or more to the basic DOT construction cost. 
This factor is obviously significant in fair 
share calculations as a result. Other com- 
plications are that DOT cost estimates for 
state highway improvements may differ 
from those local governments prefer to use 
for local roads and may include right-of- 
way acquisition costs when publicly owned 
right-of-way already exists. 

Another emerging issue with important 
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financial consequences is how to calculate 
credits that may be due the developer if he 
- contributes design and engineering support 
or right-of-way lands for the road improve- 
ment to be pipelined. A total proportion- 
ate share contribution of $5 million is more 
palatable if $2 million of credit is available. 

There.is general agreement that whatever 
costs are included in the total cost of an im- 
provement (construction, engineering, de- 
sign, right-of-way) should also be used to 

determine the amount of credit granted the 

developer. For example, if a developer in- 
tends to seek credit for donation of right-of- 
way valued at $50,000 an acre for a particu- 
lar improvement, that same value should be 
included in the total improvement cost, of 
which the developer pays a proportionate 
share. More difficult issues include how to 
value right-of-way (with or without the pro- 
posed improvement in place?) and when 
such valuations should be done: At the time 
of the DRI development order or actual 
right-of-way donation? 

In addition to the issue of how large the 
fair share check should be, DRI develop- 
ers and regulators are struggling with pro- 
cedural questions concerning when certain 
technical decisions should be reached. In the 
DRI process, which can take a year or more 
and require large fees for technical advice, 
these decisions need to be made early to 
avert unnecessary time and cost. During the 
current evolutionary period, changing or 
‘clarifying the rules of the game late in the 
DRI process may have serious financial con- 
sequences to the developer and consume 
large amounts of regulatory staff time and 
resources. 


Efforts to Clarify Pipelining 
Procedures 

In response to particular pipelining issues 
that have arisen in the Tampa Bay region, 
the DCA is spearheading a task force on 
transportation issues including a dozen or 
so members representing the DCA, Tampa 
Bay Regional Planning Council, local gov- 
ernments, developer representatives, includ- 
ing transportation consultants, and DOT. !2 
The task force should make recommenda- 
tions this spring that will address both pro- 
cedural and substantive issues related to the 


-_.DCA.rule. These recommendations may 


. serve.as a model that is available statewide. 
Such recommendations are likely to 
address what technical matters must be 
resolved at methodology meetings prior to 
submission of an application for DRI de- 
velopment approval. In addition, they may 
suggest that the method of mitigation and 
related proportionate share dollar calcula- 


tion be agreed upon before a regional 
planning council issues its report and rec- 
ommendation to the local government that 
will issue the DRI development order. Such 
changes would help avert time-consuming 
adjustments later in the DRI process. 
Despite these potential improvements in 
the pipelining process, its future is closely 
tied to the current debate over concurrency. 
Certain of the regional planning councils 
have not accepted DRI pipelining at all and 
others have been skeptical of its value and 


The technical difficulties that 
have made pipelining complex 
in its infancy are part of a 
learning process that will be 
well underway when developers 
and local governments attempt 
to make concurrency workable 


attempted to combine pipelining with “hard 
stoppers” or “soft stoppers” requiring DRI 
re-review of project impacts at some point 
in the future. Disincentives to pipeline may 
result. 

The position of the DCA concerning con- 
tinued use of the pipelining alternative be- 
yond the interim period before new local 
comprehensive plans are adopted is unclear 
at this time. The concurrency doctrine in 
Ch. 163 in its starkest form would preclude 
development entirely unless every road 
segment affected by the development would 
continue to operate at the level of service 
established in the local comprehensive plan. 

This approach may be unrealistic in the 
face of a tremendous backlog of needed 
road improvements and lack of funding for 
that backlog. The DRI pipelining approach 
offers a flexible model and appears 
capable of getting roads built. In addition, 
creative variations of pipelining could encour- 
age small developers to pool their fair share 
dollars for the construction of a single 
needed improvement benefitting them all. 
Finally, the technical difficulties that have 
made pipelining complex in its infancy are 
part of a learning process that will be well 
underway when developers and local gov- 


ernments attempt to make concurrency 
workable. BJ 


'A development of regional impact is a 
development that “because of its character, mag- 
nitude, or location, would have a substantial ef- 
fect upon the health, safety, or welfare of citizens 
of more than one county.” FLA. STAT. 380.06(1) 
(1985). 

2 Approximately 26 counties and 64 cities 
in Florida have adopted such fees. Florida Ad- 
visory Council on Intergovernmental Relations, 
“Impact Fees in Florida,” Exhibit 5, Table 8 (Janu- 
ary 1988). 

3 Florida Department of Transportation, 
“The. Strategic Transportation Plan 1988” 12 
(1987). 

4 FLA. STAT. §163.3177(10)(h) (1986 Supp.). 

5 FLA. STAT. §163.3202(2)(g) (1985). 

6 The DCA may appeal a DRI development 
order issued by a local government to the Gov- 
ernor and Cabinet sitting as the Florida Land and 
Water Adjudicatory Commission. FLA. STAT. 
§380.07(2) (1985). 

7 Levels of service range A to F, with A be- 
ing the least congested operational condition. 

8 Department of Community Affairs v. Pi- 
nellas County and Cypress Lakes Industrial Park 
Ltd., DOAH Case No. 87-4662. 

* Letter from Department of Community 
Affairs Secretary Thomas G. Pelham to Joe 
Zambito, August 12, 1987. 

10 See, e.g., Tampa Bay Regional Planning 
Council “Pipeline Policy Implementation,” 
adopted September 14, 1987, giving credit for im- 
provements in the first year of work program for 
the fair share calculation and credit beyond the 
first year if construction of the improvement is 
committed financially by a local government. 

'! Letter from Department of Community 
Affairs Secretary Thomas G. Pelham to Joe 
Zambito, August 12, 1987. 

!2 Interview with J. Thomas Beck, chief, Bu- 
reau of State Planning, Department of Commu- 
nity Affairs, January 4, 1988. 
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Local Government Law 


Local Government Regulation of 
Convenience Food Stores 


A 64 percent drop in the convenience 
food store robbery rate and a75 percent de- 
cline in nighttime robberies were realized af- 
ter the passage of an ordinance regulating 
convenience food stores in the City of 
Gainesville, Florida.! Furthermore, since pas- 
sage of the ordinance, the arrest rate for con- 
venience store robberies has risen from 31 
percent in 1986, to 55 percent at present.” 

The process of enactment and the court 
challenge that followed exemplify the con- 
flict present when the use of local police 
power interfaces with free enterprise. If a 
local government is to avoid violation of con- 
stitutional rights in untested areas of regu- 
lation, the enactment process must estab- 
lish the necessity for regulation in a public 
forum with well-documented, factual data. 
For this reason, the City of Gainesville pro- 
vides a paradigm for other local govern- 
ments wishing to enact comparable regula- 
tory ordinances.? 

This article will discuss the necessity for 
convenience store regulation in Gainesville, 
the contents of the regulatory ordinance, 
and the court challenge of the ordinance by 
the convenience food store owners. This ar- 
ticle will conclude by contrasting Gaines- 
ville’s ordinance with a similar regulatory 
ordinance which was struck down, and by 
delineating specific factors which caused 
Gainesville’s ordinance to be upheld in the 
federal court. 


The Necessity for Regulation 

The City of Gainesville has experienced 
an extremely high rate of crime for many 
years, ranking fourth in the nation for acity 
its size in 1982. Although the city had at- 
tempted to lower the crime rate through vari- 
ous means, these efforts were unsuccessful.4 


by Alison E. Gerencser 


A homicide occurred in a city convenience 
food store in 1984; and subsequently, a sec- 
ond killing occurred in a convenience food 
store in Alachua County. Gainesville Po- 


‘lice Chief Wayland Clifton, after reviewing 


robbery data compiled for 1981-84, con- 
cluded that the number of robberies at con- 
venience food stores greatly exceeded the 
number of such incidents at other commer- 
cial establishments.> 


Beginning in July 1984 and continuing 
each month thereafter, Chief Clifton met 
with representatives of the convenience food 
store industry to solicit their cooperation 
and recommendations to reduce the soar- 
ing crime rate. Finally, convinced that pri- 
vate industry would not solve the problem, 
Chief Clifton requested that the Gainesville 
City Commission implement robbery pre- 
vention measures and the commission 
passed the Convenience Store Ordinance. 
However, the convenience food store own- 
ers objected to the two employee provision.® 
Following public hearings, the city deleted 
the two employee provision and adopted the 
first phase of the convenience food store or- 
dinance.’ 


The Ordinance Regulating 
Convenience Food Stores 


- Aconvenience food store was defined as 
a business establishment that: 


1. Derives 50 percent or more of its gross 
income from the sale of goods, merchandise, 
or other articles of value in their original con- 
tainers and, 

2. Offers a limited quantity and variety 
of food, household and sundry items and, 

3. Operates at any time during the hours 
of 8 p.m. and 4 a.m. and, 


4. Does not sell or have for sale prescrip- 
tion drug items. 

By closing before 8 p.m., stores could 
avoid the proscriptions of the first phase 
ordinance. Several small, independently 
owned stores chose to close early rather 
than expend the money required to meet the 
regulations delineated below. 

This first phase ordinance provided that 
convenience food stores comply with the fol- 
lowing regulations: 

1. Keep less than $50 in the cash register 
at all times and post a conspicuous sign stat- 
ing that policy and that the safe is not ac- 
cessible to employees. 

2. Maintain a dropsafe or time release 
safe which is bolted to or installed in the 
floor, or weighs at least 500 pounds. 

3. Install a camera to take pictures of the 
sales area to facilitate identification of the 
robber. 

4. Locate the sales area so that the clerk 
and customer are fully visible from the street 
at the time of the sales transaction and lo- 
cate window signs so as to provide a clear 
view. 

5. Light the entire area utilized by cus- 
tomers for parking. 

6. Ensure that any owner or employee 
who works between the hours of 8 p.m. and 
4 a.m. complete, within 90 days after em- 
ployment, a course in robbery prevention. 

It soon became evident that the strictures 
of the first phase ordinance were not a suf- 
ficient crime deterrent as the convenience 
food store robbery rate continued to esca- 
late, increasing by 150 percent, and thus be- 
coming the highest in the city’s history. In 
February 1987, the city passed the second 
phase of the ordinance requiring two em- 
ployees on duty in convenience food stores 
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from 7 p.m. to 5 a.m.® Although the effec- 
tive date of the second phase ordinance was 
April 4, 1987, many convenience stores be- 
gan to comply with the two-clerk mandate 
immediately. As of April 7, 1987, 80 percent 
of the stores were in compliance. An imme- 
diate reduction in the robbery rate occurred, 
a reduction which has continued since the 
ordinance’s enactment. 


Owners’ Court Challenge to the 
Ordinance 

On April 1, 1987, several convenience 
food store owners filed a complaint and mo- 
tion for preliminary injunction and tempo- 
rary restraining order before the U.S. Dis- 
trict Court for the Northern District of Flor- 
ida.? This was a case of first impression, 
which included the presentation of evidence, 
statistics, and expert witnesses, and the 
court scheduled an evidentiary hearing. 

Declaring that they were likely to prevail 
on the merits, the owners claimed violation 
of constitutionally protected rights of due 
process and equal protection!® and owners 
attacked the two employee provision declar- 
ing it violated their right to earn a livelihood 


while engaging in a lawful business.!! 

In arguing for a violation of due process 
rights, the owners declared the city’s regu- 
lations were arbitrary and not rationally re- 
lated to a legitimate governmental interest. 
Relying on the testimony and affidavit from 
their expert witness, Dr. Wayman Crow, the 
owners asserted there was no empirical data 
establishing that the presence of two employ- 
ees would reduce crime. !2 

The city countered that the owners were 
not likely to win on the merits because its 
ordinance was not arbitrary and was, in fact, 
rationally related to the city’s interest in pro- 
tecting the health, safety, and welfare of its 
citizens. Under the police power doctrine, 
acity may interfere with otherwise protected 


areas of regulation if the interfering regu-. 


lation bears a reasonable relationship to the 
public safety, health, or general welfare. Leg- 
islative action exercised pursuant to the 
state’s police power is valid when such ex- 
ercise is confined to acts reasonably con- 
strued as expedient for the citizen’s protec- 
tion. The standard for evaluating the exer- 
cise of police power in the area of economic 
regulation is whether the means utilized 
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bear a rational.or reasonable relationship 
to a legitimate state objective. 

At the hearing held before the court, the 
city presented evidence of the myriad pub- 
lic meetings and testimony presented 
therein. The court interpreted the owners’ 
due process standard as requiring a rational 
relationship to a legitimate governmental in- 
terest and found that “the evidence pro- 
duced at the hearing does not indicate a sub- 
stantial likelihood of success by plaintiffs 
on the merits.” 

Regarding their claimed violation of 
equal protection rights, the owners chal- 
lenged the application of the ordinance 
solely to convenience food stores. They ar- 
gued that the definition found in the city’s. 
ordinance provided an irrational and arbi- 
trary classification in violation of the equal 
protection clause which requires any clas- 
sification created in the furtherance of po- 
lice power must be rational and reasonable; 
thus, the ordinance must apply equally and 
uniformly to all persons similarly situated.!3 

The city affirmed that equal protection 
demands only reasonable conformity in deal- 
ing with parties similarly situated and for- 
bids unjust discrimination. '4 Classifications 
that are not arbitrary, but rather that are 
reasonable and based on some difference in 
the classes having a substantial relation to 
the purpose of the legislation, fall within the 
parameters of the equal protection clause. 
The city then presented evidence that the clas- 
sification employed was not arbitrary, but 
based on a careful statistical analysis which 
determined that the stores included within 
the ambit of the ordinance had a substan- 
tial relationship to the purpose of the ordi- 
nance. Convenience food stores exhibited. 
a higher rate of robbery when compared sta- 
tistically with other stores for both prod- 
ucts sold and hours of operation. 

The court, defining the equal protection 
standard as requiring a reasonable and ra- 
tional classification applied equally and uni- 
formly to all persons similarly situated, 
found that the evidence presented at the hear- 
ing did not indicate a substantial likelihood . 
of plaintiffs’ success on the merits. The court 
found: 

The public interest.in the prevention of robber- 
ies and the physical threats presented thereby is 
obvious. This interest is particularly strong in light 
of the excessive rate of convenience store robber- 
ies in Gainesville. Plaintiffs have directed much 
of their efforts thus far to proving that the two- 
clerk provision will not deter convenience store 
robberies. Yet the evidence before the Court at 
this time is certainly not complete, and arguably, 
not even persuasive in light of defendant’s evi- . 
dence. Consequently, plaintiffs have not con- 


vinced the Court that the injunction sought would 
not be adverse to the public interest. !5 


Thus, the court denied the owners’ mo- 
tion, and following the court’s denial of the 
owners’ motion to reconsider, the owners 
voluntarily dismissed the suit. 


Two Contrasting Ordinances 

The court’s action upholding Gainesville’s 
Convenience Store Ordinance may be con- 
trasted with a recent New Jersey case, South- 
land Corporation v. Township of Edison, 
524 A.2d 1336(N.J. Super Ct. 1986), involv- 
ing a convenience food store regulatory or- 
dinance. The Edison ordinance required gas 
stations and convenience stores to close 
their retail business between the hours of 12 
a.m. and 6 a.m., while all other retail estab- 
lishments could remain open. Gainesville’s 
ordinance differs because, rather than clos- 
ing completely, the convenience stores re- 
main open and are merely subject to vari- 
ous regulations, including the presence of 
two employees on duty from 7 p.m. to 5 
a.m. 

Furthermore, the statistical basis for the 
evidence proferred in Edison represents the 
nadir of evidence presented to the court. 
Edison researched only gas stations and con- 
venience stores; Gainesville provided statis- 
tics for eight types of commercial operations 
in order to demonstrate the crime trend. 
Edison failed to research the number of em- 
ployees or number of customers present dur- 
ing robberies, while Gainesville presented 
studies and statistics regarding such num- 
bers. The Edison police chief was unable to 
delineate specific characteristics which dif- 
ferentiated convenience food stores; the de- 
finitional section of Gainesville’s ordinance 
specified characteristics of a convenience 
food store. Finally, the Edison police chief 
was unable to establish a trend of robberies 
or violent crimes in convenience food stores. 
On its face, the Gainesville ordinance ad- 
dresses many specific and discrete factors 
that are part of a regulatory scheme de- 
signed to reduce robberies. Faced with a 
dearth of statistical evidence, accompanied 
by acomplete prohibition on the operation 
of gas stations and convenience stores dur- 
ing late night hours, the Edison court found 
the legislative measure exceeded the pub- 
lic need and held the ordinance was uncon- 
stitutional. The Gainesville ordinance, in con- 
trast, passed constitutional muster because 
the evidence overwhelmingly demonstrated 
the regulatory ordinance was in the public 
interest. 


Conclusion 
Cities contemplating convenience food 
store regulation will consider Gainesville’s 


experience. The city’s rampant crime rate, 
the police department’s meticulous compi- 
lation of statistical data, the two-phase pas- 
sage of the ordinance, and the obvious need 
for this ordinance to protect the commu- 
nity’s health, safety, and welfare were all fac- 
tors presented to and considered by the 
court. The subsequent success manifested 
by a 64 percent reduction in the crime rate, 
a 75 percent decrease in nighttime robber- 
ies, and the increase in the arrest rate can 


be attributed to the regulations found in the 
convenience food store ordinance. BJ 


' The robbery rate for convenience stores in 
1986 was 55 percent; through October 1987, the 
rate was 20 percent, W. CLiFToN, CONVENIENCE 
Store Ropserics IN GAINESVILLE, FLORIDA: AN 
INTERVENTION STRATEGY BY THE GAINESVILLE 
Po ice DEPARTMENT 14(1987). This book, acom- 
pilation of statistics and research used by the City 
of Gainesville, is available for a slight charge upon 
request from the Gainesville Police Department. 
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2 Gainesville Sun, November 15, 1987, at 3B, 
col. | 

3 New Port Richey has adopted a similar law; 
and Hernando, Hillsborough, and Pasco coun- 
ties have shown interest in various portions of 
Gainesville’s ordinance. 

4 In the early eighties, the police department 
received an increase in officers. In July 1986, the 
police chief reorganized his staff to provide more 
direct service strength. 

5 The percentage of robberies occurring at 
late night operations from 1981-1984 was as fol- 
lows: Liquor store/lounges, 15.9%; service sta- 
tions 21.1%; hotel/ motels, 22.2%; fast food op- 
erations, 35.8%; and convenience food stores, 
82%. 

An analysis of the robbery by time-of-day was 
also performed. Roughly three-fourths (74.3%) 
of all the robberies were committed between the 
hours of 7 p.m. and 5 a.m. 

Regarding the number of people present when 
robberies were performed, the data revealed that 
92% of all the robberies occurred when only one 
clerk was present in the store. This statistic was 
not particularly significant since very few stores 
employed more than one clerk during the 1981- 
1986 period. Instead, the attention-getting fac- 
tor here was the number of situations in which 
the robber had waited for the store to “clear out,” 
presenting a single victim upon which to prey. W. 
CLIFTON, supra note |, at 4. 

6 Meetings of the Public Safety Committee, 
which consists of two commissioners, were held 
on July 8 and 10, 1986. Chief Clifton presented 
statistical data; experts testified as to robbery pre- 
vention methods and studies; and industry rep- 
resentatives presented their viewpoints at these 
meetings. 

A history of Gainesville’s process of analysis 
was compiled. Initial research indicated that the 
City of Colorado Springs, Colorado, was inves- 
tigating the use of crime prevention cameras; the 
City of Macon, Georgia, and others were explor- 
ing closing hour variables. However, the city fo- 
cused on the state of Ohio. Together with the city 
of Akron, the cities of Alliance, Berea, Brooke, 
Park, Lorraine, and Warren instituted radical pro- 
grams with provisions similar to those found in 
the city’s first phase ordinance; furthermore, Kent, 
Ohio, included the two employees requirement 
in its ordinance. Coral Springs, Florida, adopted 
the Kent, Ohio, plan with two exceptions: (1) gas 
stations were included within the convenience 
store ordinance; and (2) an option of either two 
employees between the hours of 11 p.m. and 6 
a.m. or one clerk confined to a self-contained and 
locked pay booth. 

7 The effective date of the ordinance was No- 
vember 14, 1986. Thus the convenience store own- 
ers were allowed 120 days to implement the re- 
quirements. A resolution was also passed on July 

14, 1986, calling for the establishment of a “Con- 
venience Store Operations Board.” The board 
was to advise the city manager concerning inci- 
dents relating to crime at convenience food stores. 
Simultaneously, a second resolution was passed 
stating that the city commission intended to adopt 
an ordinance requiring two employees in a con- 
venience store if certain conditions, including a 
reduction in the crime rate, were not met. Thus, 
the city indicated its willingness to allow private 
industry to find an independent solution to the 
rampant crime rate. 

8 Many public meetings were held before the 
implementation of the second phase ordinance 
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requiring two employees on duty. The Conven- 

ience Food Store Operations Advisory Commit- 
tee met in August, September, October and Janu- 
ary to discuss methods of reducing crime at con- 
venience food stores. Meetings of the Public 
Safety Committee were held in October, twice in 
November, and in December. The commission 
also considered research studies conducted by Dr. 
Jeffery, professor of criminology at Florida State 
University, and Dr. Richard Swanson, a foren- 
sic psychologist at the University of Florida. 
These studies identified the number of clerks as 
acritical variable in robbery susceptibility at con- 
venience food stores. W. CLIFTON, supra note 1, 
at 4. 

9 Sharpe, Comart, Inc. v. City of Gainesville. 
No. GCA 87-10036-mmp (N.D. Fla. April 15, 
1987) 

10 See Fraternal Order of Police v. Dept. of 
State, 392 So.2d 1296, 1301 (Fla. 1980); State v. 
Leone, 118 So.2d 781 (Fla. 1960); Palm Beach 
Mobile Homes, Inc. v. Strong, 300 So.2d 881, 884 
(Fla. 1974). 

'! See Coca-Cola Company, Food Division, 
Polk County v. State of Florida, 406 So.2d 1079 
(Fla. 1981). 

!2 Dr. Crow performed several studies. In or- 
der to verify the factors relating to robbery sus- 
ceptibility that he identified in a 1975 study, Dr. 
Crow performed another study in 1984 and 1985. 
He interviewed prisoners in five state penitenti- 
aries. The prisoners rated the importance of cer- 
tain facts or aspects of a particular commercial 
establishment with regard to robbery as follows: 
(1) amount of money; (2) escape route; (3) ano- 
nymity; (4) interference; (5) active police patrol; 
(6) armed clerk; (7) number of clerks; (8) num- 
ber of customers; (9) camera system; (10) alarm 
system; (11) video recording system. Southland 
Corp. v. Township of Edison, 524 A.2d.1336 
(N.J. Super Ct. 1986). 

'3 State ex rel. Walters V. Blackburn, 104 
So.2d 19 (Fla. 1958). 


'4See, e.g., Califano v. Boles, 99 S.Ct. 2767, 
2774 (1079), citing Weinberger v. Salfi, 422 U.S. 
749, 777 (1975). 

‘57d. at 3. 


Alison E. Gerencser is an assistant 
city attorney with the City of 
Gainesville, Florida, and adjunct pro- 
Jessor of business law at the University 
of Florida School of Business. She re- 
ceived her B.A. with high honors from 
Purdue University in 1963 and her J.D. 
with honors in 1984 from the Univer- 
sity of Florida College of Law. While 
at the University of Florida, she was 
a member of the editorial board of the 
University of Florida Law Review. 
Upon graduation, she served as a ju- 
dicial clerk for Judge Susan H. Black, 
U.S. District Court for the Middle Dis- 
trict of Florida. 

She writes this column on behalf of 
the Local Government Law Section, 
Charles F. Schoech, chairman, and G. 
Miriam Maer, editor. 


of your Bar dues dollar. 


support. 


Separate Maintenance . . . 


Every advertisement in The Florida Bar Journal means a reduced use 


Our commercial ad revenues regularly exceed printing and mailing 
costs for each issue. Only $1.44 of your annual dues funds all costs of 10 
monthly issues — and we continually strive for more economic self 


Do your clients and business associates know of the advertising 
potential of your official Bar publication? Our 43,000 readers comprise a 
unique and influential buying force in the Florida legal market. Tell them. 
about us — it’s good business for everyone! 

Advertising rate cards available upon request. 


The Florida Bar Journal 


= 

| 

| 

| 


Law 


Discovery in Professional Licensing 
Disciplinary Proceedings 


The disciplinary function of the Depart- 
ment of Professional Regulation (DPR) 
and its regulatory boards is a sensitive one. 
A balance must be achieved which will pro- 
tect the public who might be harmed by an 
errant licensee, yet which will also protect 
the licensee from unjust degradation of repu- 
tation and loss of livelihood. Discipline may 
include a range of penalties, from reprimand 
or fine to license restriction, suspension or 
revocation. Discovery is an important part 
of the disciplinary process enabling each 
side to learn more about the facts and opin- 
ions that will shape the case. With proper 
discovery, the matter may be amicably re- 
solved short of hearing. If not, the informa- 
tion learned in discovery is essential. 

Although the Florida Rules of Criminal 
Procedure do not apply in disciplinary pro- 
ceedings, some rights and privileges af- 
forded a respondent in an administrative dis- 
ciplinary proceeding resemble those af- 
forded acriminally accused, because the pro- 
ceeding is “ ‘penal’ in nature.”! 

Licensees may invoke the privilege 
against self-incrimination, although the privi- 
lege does not apply to records required to 
be kept by statute.” If the licensee objects 
to a request for production, asserting that 
the records sought were not required to be 
kept by statute, the agency must “demon- 
strate that the documents sought were . . . 
required to be kept.” 


Discovery Before Referral to DOAH 

A person who responds to an agency’s re- 
quest or demand for written data or gives 
an oral statement is entitled to retrieve the 
written data or obtain a transcript of his oral 
statement at no more than cost per F.S. 
§120.62(1). Although the Administrative Pro- 


by Wings S. Benton 


cedure Act (APA) specifically prohibits agen- 
cies from issuing, making or enforcing re- 
porting requirements, inspections, or other 
investigative acts or demands “except as 
authorized by law,” F.S. §120.62(1), numer- 
ous reporting requirements exist. For ex- 
ample, health care facilities must report all 
final disciplinary actions based on peer re- 
view.‘ Specified health care practitioners are 
now required to report to DPR certain per- 
sonal injury claims and actions against 
them.5 

DPR has statutory authority to make in- 
spections in a lawful manner and at reason- 
able hours.® This authority is limited to 
types of inspections specifically described 
in the statutes. For example, F.S. §455.243 
authorizes DPR to inspect pharmacies or 
establishments which offer the services of 
a licensed practitioner authorized to pre- 
scribe controlled substances, to determine 
if pertinent practice acts are being violated, 
and to secure evidence for administrative 
prosecution. 

DPR’s statutory authority to investigate 
is found in the general provisions regulat- 
ing DPR, in §455.225, and elsewhere in spe- 
cific practice acts. Reporting requirements 
found in other laws, including laws relat- 
ing to health care facilities and insurance can 
trigger an investigation.’ In any DPR inves- 
tigation or proceeding the department may 
administer oaths, take depositions, issue sub- 
poenas which shall be supported by affida- 
vit, and compel the attendance of witnesses 
and the production of books, papers, docu- 
ments, and other evidence.’ The require- 
ment for a supporting affidavit for a DPR 
subpoena was added to the law in 1986.9 
The supporting affidavit is not served with 
the subpoena, but is maintained in the in- 


vestigative office from which it was served.!° 

DPR subpoenas and orders may be chal- 
lenged and enforced as provided in F.S. 
§120.58!! F.S. §120.58(2) (1987) provides 
that any person subject to a subpoena may, 
before compliance and on timely petition, 
request the agency or hearing officer hav- 
ing jurisdiction of the dispute to invalidate 
the subpoena on the ground that it was not 
lawfully issued, is unreasonably broad in 
scope, or requires the production of irrele- 
vant material. The initial challenge to a 
DPR investigative subpoena is by a motion 
to quash or limit or for a protective order, 
or by a petition to invalidate subpoena.!2 
The motion or petition is filed with DPR’s 
clerk with copies to the general counsel of 
DPR, and the prosecuting attorney (if 
known). The DPR secretary acts on the mo- 
tion. 

DPR may issue a subpoena to obtain pa- 
tient records without the patient’s written 
authorization if DPR and the probable 
cause panel of the appropriate regulatory 
board, if any, find “reasonable cause” to be- 
lieve that a practitioner has excessively or 
inappropriately prescribed any controlled 
substance specified in Chapter 893, in vio- 
lation of certain health care related practice 
acts, or that a practitioner has practiced his 
profession below the level of care, skill and 
treatment required in certain practice acts. !3 
This type of investigatory subpoena is com- 
monly referred to as a “reasonable cause” 
subpoena. 

A “reasonable cause” subpoena was re- 
cently challenged in the case of Nach v. 
DPR, Board of Medical Examiners, 
—So.2d__._ 13 FLW 599 (Fla. 2d DCA 
1988). DPR had denied a physician’s peti- 
tion to inv»lidate DPR’s subpoena for pa- 
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tient records. The court held that no mean- 
ingful reasonable cause determination was 
shown to justify the subpoena as required 
by F.S. §455.241(2), and, therefore, quashed 
the subpoena. The court analogized the “rea- 
sonable cause” requirement to the “prob- 
able cause” requirement in Kibler v. Depart- 
ment of Professional Regulation, 418 So.2d 
1081 (Fla. 4th DCA 1982). The Kibler court 
required at least “some evidence” to support 
a finding of probable cause. 

Some statutes which shield records from 
discovery in civil actions have been held in- 
applicable to administrative disciplinary pro- 
ceedings as in Mercy Hospital v. Depart- 
ment of Professional Regulation, Board of 
Medical Examiners, 467 So.2d 1058 (Fla. 
3d DCA 1985). The court in Mercy Hospi- 
tal held that the hospital’s peer review re- 
cords were available to DPR, although it 
held that patient records were privileged. A 
subsequent statutory amendment now ren- 
ders hospital patient records not privileged, 
when subpoenaed by DPR for use in inves- 
tigation, prosecution or appeal of discipli- 
nary proceedings. These records cannot be 
obtained under the Public Records Act, but 
DPR must, upon written request, furnish 
to a practitioner, against whom probable 
cause has been found, any such records 
which form the basis of the probable cause 
determination. !4 

If a licensee fails to comply with an in- 
vestigative subpoena, DPR’s remedy is to 
file a petition for enforcement in circuit 
court, pursuant to F.S. §455.223 and 
§120.58(3). DPR may not charge the licen- 
see in an administrative complaint with fail- 
ure to comply with a subpoena, when the 
licensee has raised justiciable issues regard- 
ing the validity of the DPR subpoena in a 
request to DPR to quash the subpoena, un- 
less DPR first seeks compliance in circuit 
court.!5 


Mental or Physical Examination 

DPR has statutory authority to compel 
a physician, licensed under Ch. 458, to sub- 
mit to a mental or physical examination by 
physicians designated by DPR, when 
DPR’s secretary or his designee finds that 
probable cause exists to believe the physi- 
cian is unable to practice medicine with rea- 
sonable skill and safety to patients by rea- 
son of illness or use of alcohol, drugs, narcot- 
ics, chemicals, or any other type of mate- 
rial or as a result of any mental or physical 
condition.!6 A mental or physical examina- 
tion ordered under F.S. §458.331(1)(s) is not 
governed by Fla.R.Civ.P. 1.360. 

DPR’s remedy if the licensee refuses to 
comply with its order is to file a petition for 
enforcement in the circuit court where the 
licensee resides or does business.!7 Jd. In 
such an enforcement proceeding, the licen- 
see’s name and initials may not be identi- 
fied in any public record or documents, and 
the proceedings are closed to the public. !® 
Td. 

Once a medical report is compiled, the phy- 
sician is deemed to have waived any objec- 
tion to the admissibility of the reports as 
privileged communications, but the report 
must remain confidential in DPR’s hands, 
unless probable cause is found and an ad- 
ministrative complaint issues. !9 

Compulsory involuntary mental or physi- 
cal examination pursuant to F.S. 
§458.331(1)(s) does not violate a licensee’s 
privilege against self-incrimination as found 
in Boedy v. Department of Professional 
Regulation, 444 So. 2d 503 (Fla. Ist DCA 
1984) and 463 So. 2d 215 (Fla. 1985). 


Public Record Requests 

A licensee, no less than any other mem- 
ber of the public, may avail himself of the 
Public Records Act, F.S. Ch. 119, to inspect 
and/or obtain copies of documents in 


DPR’s possession that are public record. 
This may be used as an alternative or in ad- 
dition to discovery when a case is at the Di- 
vision of Administrative Hearings 
(DOAH). Before then, it is one of the few 
methods the licensee has to obtain informa- 
tion from the agency. “Public records” in- 
clude a wide array of physical things, not 
just documents, regardless of physical form, 
made or received by an agency in connec- 
tion with the transaction of its official busi- 
ness.20 

Some records which DPR obtains under 
subpoena or reporting requirements are ex- 
empt from public records disclosure, but 
must be made available, upon written re- 
quest, to the practitioner against whom prob- 
able cause has been found, if they form the 
basis of the probable cause determination.2! 


Discovery After Referral to DOAH 

Since DPR and the boards within DPR 
are prohibited from conducting formal hear- 
ings, per F.S. §120.57(1)(a)1. and F.S. 
§455.225(4), DOAH hearing officers con- 
duct these hearings.22 At DOAH, discov- 
ery in the manner provided in the Florida 
Rules of Civil Procedure is available.?3 
DOAH Rule 221-6.019(1) provides that par- 
ties may obtain discovery through the 
means and in the manner provided in 
Fla.R.Civ.P. 1.280 through 1.400. 

Ordinarily, DOAH issues subpoenas in 
blank upon request.4 A telephone call to 
the hearing officer’s secretary, specifying the 
desired number of subpoenas and the type 
(ad testificandum or duces tecum) usually 
suffices. DOAH subpoenas have statewide 
effect. But no legislator or employee of the 
legislature may be served with a subpoena 
or order directing discovery unless it shows 
on its face that the testimony sought does 
not relate to legislative duties.?5 

Once DPR has referred a matter to 
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DOAH for hearing, DPR can no longer is- 
sue its own subpoenas in the case, because 
the APA requires that the agency take no 
action “except as a party litigant, as long 
as the division has jurisdiction over the for- 
mal proceedings.” Subpoenaed witnesses 
are entitled to be paid fees and mileage as 
allowed by circuit courts in civil actions.2’ 
Witness fees must be paid by the party who 
causes the witness to be summoned and 
must accompany the subpoena.” This does 
not limit the fees to be paid experts, how- 
ever,2? or require that expert fees accom- 
pany the subpoena.*? 

When it ultimately comes time for expert 
witness fees to be paid, DOAH has juris- 
diction to determine disputes over the 
amount of the fees to be paid.3! The deter- 
mination of appropriate witness fees usu- 
ally occurs at the end of civil litigation in 
the context of taxation as costs.22 In Depart- 
ment of Professional Regulation v. Fabric, 
Case No. 87-2683 (DOAH, March 17, 
1988), the parties had settled the disciplinary 
proceeding informally before the issue of ex- 
pert witness fees was determined by DOAH. 

Any person subject to a subpoena may 
file with the DOAH hearing officer before 
whom the matter is pending a petition to 
invalidate the subpoena on the ground that 
it was not lawfully issued, is unreasonably 
broad in scope, or requires the production 
of irrelevant material.33 A motion to quash 
or limit the subpoena, or a motion for pro- 
tective order, setting forth the grounds re- 
lied on, may also be filed.34 

A petition to invalidate a subpoena 
should be filed before compliance and in a 
timely manner.35 The same holds true for 
motions to quash or limit or for protective 
orders. A party to a disciplinary proceed- 
ing has no standing to object to a subpoena 
issued to anonparty witness, unless the sub- 
poena asks for documents in which the 
party claims some personal right or privi- 
lege.36 

Motions to compel discovery filed at 
DOAH must contain a statement certifying 
that the movant has conferred with the op- 
posing parties in a good faith effort to re- 
solve by agreement each issue raised and 
that they have been unable to do so.37 A mo- 
tion to compel must quote verbatim each 
interrogatory, request for admission, or re- 
quest for production and the response 
thereto followed by a statement of the 
grounds for the motion which shall be ad- 
dressed to the specific interrogatory or re- 
quest and may not be made generally.** 


Sanctions 
DOAH hearing officers have authority to 


impose sanctions to effect or enforce dis- 
covery.>9 Sanctions include those provided 
by the Florida Rules of Civil Procedure, ex- 
cept contempt.” The court in American In- 
surance Association v. Department of In- 
surance, 518 So.2d at 1346 (Fla. Ist DCA 
1987) reh. den. (1988), held it was error not 
to impose sanctions in certain circum- 
stances, saying the agency “erred in failing 
to grant a continuance or in the alternative 
failing to exclude the testimony of witnesses 
whose names it had failed or refused to 
timely reveal.” 

Sanctions must fit the circumstances and 
not be overly harsh. Dismissal can be an ap- 
propriate sanction, but only in the most ex- 
ceptional cases.*! This limitation applies 
equally when the sanctions imposed have 
the effect of dismissal. In A Professional 
Nurse, Inc. v. State of Florida, Department 
of Health and Rehabilitative Services, 
—So.2d__, 13 FLW 284 (Fla. Ist DCA 
1988), the court found the extreme sanction 
of prohibiting APN from presenting any wit- 
nesses or exhibits at the hearing was overly 
severe and an abuse of discretion. Although 
the hearing officer did not issue an order dis- 
missing the case, the combined effect of the 


prohibitions was. as severe as dismissal, in 
light of the fact that the denial of APN’s ap- 
plication for a certificate of need was based 
on APN’s failure to present any evidence or 
to sustain its burden of proof. APN had 
never complied with a request for produc- 
tion or a DOAH order compelling produc- 
tion; it filed answers to interrogatories late, 
but within the deadline set in the order com- 
pelling. 

The APN court rejected the proposition 
that dismissal could never be a sanction for 
discovery violations, eschewing the contrary 
view expressed in Great American Banks, 
Inc. v. Division of Administrative Hearings, 
412 So.2d 373 (Fla. ist DCA 1981), and 
Hillsborough County Hospital Authority 
v. Tampa Heart Institute, 472 So.2d 748 
(Fla. 2d DCA 1985). The court cited Ch. 84- 
173, Laws of Florida(1984), which amended 
F.S. §120.58, to grant hearing officers ex- 
plicit authority to impose all sanctions ex- 
cept contempt, in order to effect discovery. 
During the special session earlier this year, 
additional statutory authority for sanctions 
was enacted.*2 

The circuit courts remain available for en- 
forcement of asubpoena or order directing 


MEDICAL EXPERTS 


The Medical Incidents Recovery Act of 1988 requires each 
notification of intent to file a malpractice action to be accom- 
panied by: “a verified, written, medical expert opin-— 
ion from a qualified medica! expert as defined 


“in §49(5)” 


The expert's credential are discoverable by deen 


retired physicians, nurses, or others can 
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discovery, if necessary.*? Perhaps a complain- 
ing homeowner refuses to let an accused con- 
tractor’s expert inspect his house. A peti- 
tion for enforcement should be filed in the 
circuit court of the judicial circuit in which 
the person failing to comply with the sub- 
poena or order resides.“ When an obstruc- 
tionist party makes judicial proceedings nec- 
essary, the court may award the prevailing 
party all or part of the costs and attorney’s 
fees incurred in obtaining the court order.*° 


Update 
A revised opinion in Nach v. DPR, 
Board of Medical Examiners was re- 
ported at 13 FLW 1045 (Fla. 2d 
DCA; April 29, 1988). The original 
opinion appears at 13 FLW 599. In 
_ the revised opinion, the court adheres 
to its original analysis, but upholds 
the subpoena under challenge on the 
basis of a subpoena brought to the 
court’s attention on rehearing. 


Wings S. Benton 
May 6, 1988 
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Recently general counsel for the De- 
partment of Professional Regulation, 
Wings S. Benton practices with the law 

firm of Ranson & Wiggins in Tallahas- 
see. 

She writes this column on behalf of 
the Administrative Law Section, Chris 
H. Bentley, chairman, and Robert T. 
Benton II, editor. 


The Law Professor 


The teaching of law is a noble profession, 

A chance for thought and learned expression, 
To challenge our youth 
With justice and truth, 

To give the student a lasting impression. 


The professor of law is a gentle soul; 
To educate, his only goal. 

Devoted and smart, 

Pure of heart; 
To pass the torch, his special role. 
He plies his craft, to elucidate, 
To stimulate and motivate. 

With skill he'll lecture, 

Query, conjecture, 
The statutes and cases to illustrate. 
He loves the law; he’ll gladly spout it; 
In hallowed halls, he goes about it. 


He studies and writes, 
While theories he cites; 
He inspires his class, and none can doubt it. 


In peaceful settings, serene and calm, 
Near grassy parks and swaying palm. 
He teaches torts, 
But avoids the courts 
Without a regret and nary a qualm. 


No frantic stress of a jury trial; 
The hectic pace is not his style. 
In ivy towers 
He spends his hours. 
No ulcers for him; he wears a smile. 


No collection problems or pursuit of a debtor; 
No pesky client or nasty letter. 

But, sad to relate, 

Though the job is great, 
It’s just too bad the pay ain’t better! 


—EDWARD SIEGEL 
Jacksonville 
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Real Property, Probate 
and Law 


Scutieri's ‘Good Cause’ Standard Rewrites 
the Law for Allowance of Probate 
Creditors’ Late Filed Claims 


The recent decision of Scutieri v. Estate 
of Revitz, 510 So.2d 1003 (Fla. 3d DCA 
1987), cert. denied, #71,244 (Fla. 1988), has 
created great uncertainty concerning the ef- 
ficacy of the nonclaim statute. Until 
Scutieri, the potential probate claimant who 
had not met the three-month claim period 
deadline of F.S. §733.702 could only over- 
come the nonclaim bar by alleging fraud or 
estoppel. The nonclaim statute serves the pur- 
pose of providing the personal represen- 
tative with a definite time period within 
which potential claims against the estate be- 
came quantifiable, which gives the personal 
representative a high degree of comfort.! In 
addition, prior to Scutieri, there existed a 
consistent, reliable body of caselaw upon 
which a probate practitioner could assess 
a potential claimant’s ultimate success when 
filing untimely claims.” 

The caselaw standards to excuse a late 
filed claim have been essentially established 
for quite some time. Two very recent deci- 
sions, however, have clarified certain key ele- 
ments left unclear.3 These cases, however, 
underscore the departure from prior law 
enunciated in Scutieri. 

In Barnett Bank of Palm Beach County 
v. Estate of Read, 493 So.2d at 449 (Fla. 
1986), the Florida Supreme Court held that 
F.S. §733.702 was a statute of limitations 
and not a statute of nonclaim. In so hold- 
ing, Read further held that “valid grounds, 
such as estoppel or fraud, may exist that 
would and should excuse untimely claims.™ 
In so holding, the court in Read confirmed 
the existing caselaw which excused untimely 
filed claims when such claimants were able 
to establish estoppel or fraud. Had the court 


by Adrienne V. Schmitz 


in Read held that the statute was a nonclaim 
statute it would have overruled the existing 
body of caselaw which allowed an untimely 
filed claim on the basis of fraud or estop- 
pel. While Read confirmed that late filed 
claims could indeed be entertained by the 
probate court, it also served to provide a reso- 
lution of conflicting decisions in the vari- 
ous district courts of appeal,> thus further- 
ing a consistent body of caselaw upon which 
the probate practitioner could rely. 

Another important, yet tangentially re- 
lated, case in this area was Coley v. Estate 
of Odom, 500 So.2d 188 (Fla. Ist DCA 
1986). In Coley, the First District Court of 
Appeal held that the personal representa- 
tive of the estate was entitled to rely on the 
publication of the notice of administration 
as constitutionally sufficient notice.® 

In Coley, the claimants filed a wrongful 
death action against the decedent’s estate 
one year and five months after the nonclaim 
period ended but claimed, on appeal, that 
the personal representative knew of the 
claim at the time the notice to creditors was 
filed. Coley held that publication notice was 
constitutionally sufficient even for a known 
creditor and disallowed the creditor’s claim. 
Coley implicitly recognizes that failure to 
notify a known creditor of pendency of an 
estate’s claim period is not to be construed 
as an act which would support an allega- 
tion of estoppel or fraud against a personal 
representative, nor one which would excuse 
an untimely claim.’ 

Again, this is consistent with the existing 
body of caselaw since Rinker Materials 
Corp. v. Palmer First National Bank, 361 
So.2d 156 (Fla. 1978), which held that ac- 


tive concealment or active misrepresenta- 
tion was required to support a fraud or es- 
toppel allegation, not mere silence or in- 
action.’ Coley also reaffirms the standards 
set forth in the caselaw culminating in Read; 
namely, allegations rising to the level of es- 
toppel or fraud are necessary in order to over- 
come the objection of an untimely claim.? 

Scutieri departs from this set of well- 
defined principles by setting a new, lower 
standard to overcome the nonclaim defense. 
In Scutieri, the claimant had been involved 
in a lawsuit against the decedent four years 
prior to his death, had promptly substituted 
the decedent’s estate as a party in the law- 
suit prior to the end of the nonclaim period, 
and had only filed its claim in the decedent’s 
estate 33 days late.! The court held that the 
personal representative had been “legally no- 
tified” of the claim in a timely fashion by 
having been substituted as a party in the law- 
suit within the statutory time period. The 
court found that the trial court had abused 
its discretion in refusing to allow the late 
filed claim, because “good cause” had been 
shown for allowing the claim to be filed late. 
For this proposition, the court further 
stated that F.S. §733.702 is not a nonclaim 
statute but “guidelines for judicial procedure 
which may be relaxed in the sound discre- 
tion of the probate court for good cause 
shown,” citing Harbour House Properties, 
Inc. v. Estate of Stone, 443 So.2d 136 (Fla. 
3d DCA 1983).!! 

Scutieri should have relied on Read, a 
Florida Supreme Court case, subsequent to 
Harbour House. Read held F.S. §733.702 
was a statute of limitation. Instead the 
Scutieri court chose to rely on Harbour 
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House which held the statute was merely 
“guidelines for judicial procedure.”!2 Fur- 
ther Read held the statute could be relaxed 
on valid grounds such as estoppel or fraud, 
and not merely “for good cause shown.”!3 
It is interesting to note that Scutieri’s ci- 
tations for its “good cause” standard include 
Harbour House; Davis v. Evans, 132 So.2d 
476 (Fla. Ist DCA 1961); In Re: 
Jeffries’ Estate, 181 So. 883 (Fla. 1938); and 
Williams v. Estate of Williams, 493 So.2d 


Author’s Note 


Immediately prior to publication of | 
this article, the U. S. Supreme Court 
rendered its opinion in Tulsa Profes- 
sional Collection Services, Inc. v. 
Estate of Pope, 2 FLW Fed. S151 
(April 19, 1988). In Pope the Court . 
found that due process, under the 14th 
amendment, required that known or 
“reasonably ascertainable” creditors 
be given “notice by mail or such other 
means as is certain to ensure actual 
notice” of the running of the nonclaim. 
period even though the Oklahoma 
nonclaim statute in question only re- 
quired publication notice. The Court 
held that publication notice to known 
creditors was not constitutionally suf- 
ficient. 

Pope calls into question the con- 
tinued validity of the Coley and Jara 
holdings that publication notice under 
F.S. §733.701, to known creditors, is 
constitutionally sufficient. Ironically, 
while Scutieri was decided. at a time 
when the prevailing Florida persua- 
sive precedent was Coley, the decision 
in Scutieri appears to be more aligned 
with the reasoning in Pope. This is so 
because Scutieri appears to recognize 
implicitly that mere publication notice 
to a known creditor can later prevent. 
the personal representative from claim- 
ing. prejudice ‘by: an untimely filed 
claim. 

Notice issues aside, Pope fails to 
validate Scutieri’s essential holding; a 
late filed claim should be allowed if the 
lower “good cause” standard is some- 
how met. Infact, Pope does not 
address the fraud/estoppel question, 
at issue in Scutieri, at all.. Thus, argu- 
ably, Pope does not impact:on the | 
holding in Scutieri. Pope is distin- 
guishable from Scutieri in that 
Scutieri clearly states the creditor of 
the Scutieri estate had actual knowl- — 
edge of the pendency of thedecedent’s 
nonclaim period. 


44 (Fla. 5th DCA 1986). The first two cases, 
Harbour House and Davis, were both cases 
involving untimely filed claims, but in both 
cases the claimant alleged facts supporting 
their claim that the personal representative 
had lulled them into a false sense of secu- 
rity. In each case this provided an estoppel 
argument to the nonclaim bar.'4 In the lat- 
ter two cases, Jeffries and Williams, the trial 
court had granted an extension of time 
within which to file independent actions on 
objected to claims against those estates. !5 
Those two cases were decided under FS. 
§733.705, specifically subsection (3) which 
states, in pertinent part: 

For good cause, the court may extend the time 
for filing an objection to any claim or may ex- 
tend the time for serving the objection and may 
likewise extend the time for filing an action or 
proceeding, and filing notice of the action or pro- 
ceeding, after objection is filed. [Emphasis added] 

Thus, the “good cause” language directly 
originates from the face of F.S. §733.705 
which governs the extension of time for fil- 
ing an objection to a claim or for filing of 
an independent action based on a timely 
filed, but objected to, claim. That such 
“good cause” language is not found in F.S. 
§733.702 is a strong argument that the 
grounds for excusing a late filed claim 
against an estate must and should be more 
stringent than those which govern filing of 
an independent action post filing of a timely 
claim.!6 

The expeditious administration of estates 
requires that the personal representative be 
able to rely on the nonclaim bar provided 
the representative has not undertaken some 
type of active concealment or misrepresen- 
tation which would lead a creditor not to 
file a timely claim. Scutieri derogates this 
valid goal by significantly dropping the stan- 
dard to be met for late filed claims. Scutieri 
departs from the existing caselaw in this 
area as recently set forth as the Supreme 
Court’s reaffirmation of the fraud or estop- 
pel standard in Read. Thus, it is no won- 
der that Scutieri fails to cite Read in its opin- 
ion. 

Scutieri also places heavy reliance on 
sound judicial discretion. This reliance 
could undermine caselaw predictability, be-. 
cause each trial court’s exercise of discre- 
tion will produce differing outcomes. In- 
deed, Scutieri held that the trial court had 
abused its discretion by not allowing the late 
filed claim because good cause had been 
shown below.!7 The existing caselaw, up to 
and including Read, requires allegations of 


fraud or estoppel proven in an evidentiary 


hearing to determine whether the nonclaim 
bar had been overcome.!8 Thus, Scutieri not 
only relaxes the standard to be met for alate 
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filed claim, but also creates an environment 
of potential confusion in the caselaw by re- 
lying on judicial discretion as the determin- 
ing factor whether late claims might be al- 
lowed. 

Scutieri places the personal representa- 
tive in the almost untenable position of 
either ascertaining whether good cause has 
been demonstrated for allowing the un- 
timely claim or, in the alternative, proving, 
at the appellate level, that the trial court has 
somehow abused its discretion in allowing 
the untimely claim. Thus, Scutieri swings 
wide the door for a variety of good cause 
standards turning largely on the facts of 
each case.!9 For the probate practitioner, 
sifting through the various opinions to ar- 
rive at a coherent basis for legal argument 
could prove next to impossible. 

Implicit in Scutieri was the fact that no- 
tice by publication had been provided and 
that the personal representative of the es- 
tate clearly knew of the existence of the 
claim. The Scutieri court focuses on tnis 
knowledge for its finding that the personal 
representative was not prejudiced; further, 
because of this knowledge, good cause had 
been shown.” The extension of such an ar- 
gument is that a future personal represen- 
tative may not be able later to claim to be 
prejudiced by a late filed claim of a known 
creditor. 

Coley clearly rejects this line of reason- 
ing by holding that even a known creditor 
is not entitled to better than publication no- 
tice.2! Under Coley and the prior body of 
caselaw, a personal representative would 
not need to fear the allowance of a late filed 
claim under the fraud or estoppel standard 
even if the representative provided no bet- 
ter than publication notice to known credi- 
tors. In so doing Scutieri arguably creates 
precedential conflict between the jurisdic- 
tions as to the proper level of notice re- 
quired.22 

Coley holds that publication notice is 
enough, even to a known creditor. Scutieri, 
however, implicitly suggests that publica- 
tion notice to a known creditor is not 
enough to meet the lower “good cause” show- 
ing by holding that the personal represen- 
tative could not claim prejudice from the fil- 
ing of a known creditor’s untimely claim. 
At the very least Scutieri’s holding sets a 
dual notification standard with which a per- 
sonal representative would need to comply. 
Not surprisingly. Scutieri fails to cite Coley 
in its opinion as well. 

The language in Scutieri which states that 
the personal representative knew of the 
claim concludes “she (the personal repre- 
sentative) cannot now be heard to complain 
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that she was not legally notified of same so 
as to preclude the late filed statement of 
claim in this case.”?3 Such language sounds 
in the nature of an estoppel bar against the 
personal representative, and estoppel con- 
notes inequitable behavior. This facet of the 
Scutieri case appears to revive the older line 
of caselaw such as North v. Culmer, 193 
So.2d 701 (Fla. 4th DCA 1967), overruled 
on other grounds, Rinker Materials Corp. 
v. Palmer First National Bank, 361 So.2d 
156 (Fla. 1978), which recognized that si- 
lence in itself was a deception which es- 
topped a personal representative from rais- 
ing the nonclaim period as a bar to a late 
filed claim.24 However, as noted earlier, 
Rinker Materials overruled North’s recog- 
nition of silent deception. 

Thus, reliance on publication notice, un- 
der Scutieri, later estops the personal rep- 
resentative from barring a known creditor’s 
untimely filed claim. It further allows specu- 
lation that publication notice, coupled with 
silence to a known creditor regarding the 
filing of a claim, is somehow deceptive and 
inequitable even though, under Rinker, the 
standard for estoppel is “affirmative decep- 
tion.”25 

In conclusion, the Scutieri decision is an 
inconsistent development in the caselaw be- 
cause of its relaxation of the standards for 
filing an untimely claim, its reliance on ju- 
dicial discretion in allowing such claims, and 
its suggestion that failure to notify a known 
creditor of the claim period estops a per- 
sonal representative from asserting preju- 
dice. Scutieri attempts judicially to legislate 
the “good cause” standard found in F.S. 
§733.705 into §733.702. Scutieri changes the 
clear language of §733.702 itself and the sup- 
porting caselaw which both indicate that a 
more stringent standard is required. 

Scutieri conflicts with Read which held 
that the nonclaim statute is a statute of limi- 
tations; Scutieri instead holds that the stat- 
ute is a guideline for judicial procedure 
which can be relaxed at the court’s discre- 
tion for good cause shown. Scutieri further 
implicitly conflicts Coley by finding that a 
known creditor who had received publica- 
tion notice was still entitled to file its un- 
timely claim, and the personal representa- 
tive was estopped to deny that the estate was 
prejudiced thereby.”6 

Aside from the analytical inconsistencies 
between Scutieri and the existing caselaw, 
Scutieri forces the probate practitioner into 
the dubious position of attempting to pre- 
dict the exercise of each trial court’s discre- 
tion and what types of creditors’ excuses 
would meet the new “good cause” standard. 
Additionally, practitioners need to reassess, 


after Scutieri, just what level of notice is re- 
quired for different types of creditors to ad- 
vise personal representative clients of the ap- 
propriate actions to take. This author sub- 
mits that the confusion created by Scutieri 
will make this task an impossible one. BJ 
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22 Certiorari was denied by the Florida 
Supreme Court in both Coley and Scutieri thus 
leaving each of those cases as controlling prece- 
dent in their respective districts. Additionally, 
both cases are available for citation with approval 
by the remaining districts which have not, as yet, 
adopted their own position on this issue. Indeed, 
Coley was adopted by the Third District in the 
recent case of Public Health Trust of Dade 
County, Florida d/b/a Jackson Memorial 
Hospital, Inc. v. Estate of Jara, ___So.2d __, 
13 F.L.W. 621 (Fla. 3d D.C.A. 1988). 

23 510 So.2d at 1004. 

24 See Davis v. Evans, 132 So.2d at 481 (Fla. 
Ist D.C.A. 1961). 

25 See In Re: Estate of Peterson, 433 So.2d at 
1359 (Fla. 4th D.C.A. 1983). 

26 Since Coley, an emerging line of caselaw ap- 
pears to suggest that the reason these late filed 
claims should be allowed is that some action was 
taken by the claimant which constituted “pre- 
sentment” of their claims within the meaning of 
§733.702. See, e.g., Steigman v. Danese, 502 
So.2d 463, 469 (Fla. Ist D.C.A. 1987); Notar v. 
State Farm Mutual Automobile Ins. Co., 438 
So.2d 531, 533 (Fla. 2d D.C.A. 1983). 
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We hope you didn’t find yourself on 
either end of this conversation this past tax 
season. 

Reports indicate, however, that 
frustrations with late releases, faulty 
programs, sluggish support, and production 
delays occurred all too often — and in this 
of all years, when the benefits of 
automated tax processing were needed 
more than ever. 


ProfiTax® Performs 


SYSTEMS 


ProfiTax automated tax preparation 
systems are ready to go to work when you 
are. This year, for the 19th consecutive 
year, ProfiTax Systems met their mid- 
January release date with time to spare. 

Auticipating the tax reform challenge, 
we increased our tax development staff last 
year by one-third. The result: complete, 
well-conceived, thoroughly tested 
programs. ProfiTax Systems clients took 
TRA ’86 in stride. 

Because ProfiTax Systems have 
three delivery methods — service bureau, 
data link and in-house — you choose the 
method best suited to your needs at any 
given moment and always have a back-up 
method for security. 

Local TLS representatives make sure 
you and your clients get accurate, laser- 
printed returns when you need them. 

Tax preparers participating in a recent 
nationwide, independent study rated 
ProfiTax Systems higher in customer 
satisfaction! than any direct competitors. 

ProfiTax® Systems Perform. 


For more information on ProfiTax 
Systems, call toll-free 1-800-553-0238. 


SYSTEMS 


Helping you be 
more important to your clients. 
trademarks of 


Bo. Cedar Rapids owa 
@(BS) 4 subsidiary of Pioneer Hi-Bred international, Inc 


1 “ 

Source: “1987 Tax Survey”; Copyright, Greenawalt 
Research, Inc., Manchester, Mi . ProfiTax® 
Systems formerly “Sta-Fed Computer Tax” 
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General Practice 


Consolidation of Cases in Florida’s Appellate Courts 


Consider the following hypothetical situ- 
ation. Longbaugh and Cassidy are charged 
in Florida with certain felony offenses which 
arise from a single episode in which they 
both participated. Their cases are consoli- 
dated by the circuit judge and the defen- 
dants are tried together. Both are found 
guilty and the trial judge elects to depart 
from the recommended sentence under 
the sentencing guidelines in sentencing 
Longbaugh but imposes a guidelines sen- 
tence on Cassidy. Both defendants appeal 
to the appropriate district court of appeal, 
and notices of appeal are filed in April 1986. 

Counsel for the appellants moves the trial 
court for consolidation of the appeals and 
the motion is granted, but the appellate 
court is not served with a copy of the lower 
tribunal’s order of consolidation. Thereaf- 
ter, the appeal proceeds in Longbaugh’s case 
number, with the record on appeal pre- 
pared, transmitted and filed and the briefs 
served. (The initial brief raises six issues, 
four that are common to both appellants 
and two that relate to Longbaugh’s sen- 
tence.) 

Meanwhile, the Cassidy appeal file lan- 
guishes in a state of inactivity until the clerk 
of the appellate court directs counsel for the 
appellant to show cause why the appeal 
should not be dismissed for failure to prose- 
cute. Counsel’s response explains the lower 
tribunal’s consolidation to the appellate 
court, and the appeals are then allowed to 
proceed as consolidated.! 

This is obviously not a “worst case sce- 
nario,” but it may have caused some delays 
in the disposition of the appeals and cer- 
tainly required the unnecessary expenditure 


by Kent R. Putnam 


“It is merely a law argument, and a very dry one.” 
—Thomas Jefferson 


of judicial resources. It illustrates some of 
the many misconceptions concerning con- 
solidation of appellate cases.2 The purpose 
of this article is to look at the issue of ap- 
pellate consolidation from both the theo- 
retical and practical standpoints; that is, 
whether consolidation is appropriate and if 
so, how to accomplish it. While consolida- 
tion of appeals may seldom affect the out- 
come of a case, its improvident utilization 
(or failure to utilize it when appropriate) 
may result in delays and unnecessary dupli- 
cation of effort for litigants and the judici- 
ary. It is the thesis of this article that ap- 
pellate consolidation, if properly used, can 
be an important tool in assisting courts in 
handling their burgeoning caseloads. 

The researcher is immediately struck by 
the absence of significant authority on the 
question of consolidation of appeals. While 
consolidation of trials is explicitly controlled 
by applicable rules, the words “consolidate” 
and “consolidation” do not appear in the 
Florida Rules of Appellate Procedure.* 
Only a few reported cases by Florida appel- 
late courts discuss substantive issues raised 
by consolidation of appeals.> The Internal 
Operating Procedures of the Supreme 
Court of Florida provide in § V that “[t]he 
Chief Justice has authority to dispose of rou- 
tine procedural motions, such as those seek- 
ing . . .a consolidation of cases.” This rule, 
however, controls the court’s disposition of 
such motions and offers little assistance to 
the practitioner seeking guidance on a ques- 
tion of appellate consolidation.® 


Alternatives to Consolidation 


When there are multiple orders and/or 


multiple parties involved, consolidation prob- 
lems could frequently be avoided by using 
provisions of the Florida Rules of Appel- 
late Procedure that would permit consid- 
eration of the issues in one appeal. For ex- 
ample, if a lower tribunal renders more than 
one appealable order within a period of 30 
days or less, the orders may be appealed 
with one notice of appeal.’ Other proce- 
dures can avoid unnecessary multiple ap- 
peals and the need to deal with consolida- 
tion issues (and, incidentally, the unnec- 
essary expenditure of client funds on filing 
fees and costs associated with preparation 
of the record) when more than one party 
wishes to seek review of an order of the 
lower tribunal. There is nothing in the ap- 
pellate rules to prevent the filing of a joint 
notice of appeal, even when parties are rep- 
resented by different counsel, so long as the 
notice is properly signed by counsel for each 
appellant.’ Additionally, the notice should 
expressly name the appealing parties.? 
When the joint notice cannot be used, the 
appellate rules still permit a party seeking 
review of an order to join as an appellant 
or petitioner simply by filing a timely no- 
tice to that effect.!° 


Types of Consolidation 

An important consideration for the ap- 
pellate practitioner is that the term “consoli- 
dation” does not represent a concept with 
a single, universal meaning. When cases are 
consolidated, any one of a number of pro- 
cedural options are available. These may in- 
clude the following: 

Travel together. In this circumstance, the 
cases are simply considered by the same 
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panel of judges at the same time. The cases 
may be assigned to the same primary judge 
and to the same law clerk for preparation 
of summaries. No effort is made to consoli- 
date records or briefs. The goal is to con- 
serve judicial resources on researching is- 
sues and to ensure consistent results. 

Consolidation for purposes of briefing. 
This procedure can be invaluable when a sin- 
gle issue is presented in a number of cases 
which have arisen in different cases from 
lower tribunals. A typical problem in con- 
solidating for briefing is that the parties may 
be represented by different attorneys who 
want to file their own briefs. 

Consolidation for purposes of the record. 
Here, there is only one record on appeal but 
separate briefs are required. This typically 
occurs when cases have been consolidated 
for trial but different issues are raised in the 
appeals or in multiparty litigation in which, 
for example, claims against two or more de- 
fendants may have been dismissed on dif- 
ferent legal grounds. 

All purpose consolidation. Only one re- 
cord is presented or the records are unified 
and the cases are briefed as if they were a 
single appeal. 

This list is not exhaustive and the court 
may “shape” a procedure that suits a par- 
ticular circumstance. Additionally, the court 
may sua sponte consolidate appeals for pur- 
poses of oral argument or for purposes of 
issuing an opinion.!! 


When Consolidation Is Appropriate 
There are a large number of circum- 
stances in which consolidation of appeals 


may be appropriate. A few of the more com- 
mon are described below, with discussions 
of the type(s) of consolidation that may be 
appropriate to each. 

Two orders, identical parties. This may 
occur when a court issues two final orders 
in the same case. A very typical example is 
an order awarding attorney’s fees and costs 
after entry of a final order.!2 If the second 
order is rendered within 30 days of the first, 
they can both be covered by the same no- 
tice of appeal, as described previously. If 


The court may sua sponte 
consolidate appeals for pur- 
poses of oral argument or for 
purposes of issuing an opinion 


there are two notices of appeal and two 
docket numbers, “all purpose consolida- 
tion” may be appropriate. !3 

Two or more appealable orders arising 
from one trial court action, one appellant, 
two or more appellees. Suppose, for exam- 
ple, that a plaintiff sues several defendants 
and two or more of the defendants are dis- 
missed from the litigation with prejudice.!4 
If the dismissals are in the same order, one 
notice of appeal will suffice and the issue 
of consolidation will not arise. However, if 
two appeals are involved, the appellant (or 
appellee if moving for consolidation) should 
carefully evaluate the status of the cases. The 
controlling consideration should be the is- 
sues to be presented in the appeal. Appel- 


lant must realize that if “all purpose con- 
solidation” is effected, all issues will have 
to be presented in the initial brief, and ap- 
pellees will then be permitted to respond in 
separate answer briefs.!® Thus, it would ap- 
pear that if defendants/appellees are dis- 
missed from the cause on identical grounds, 
the use of “all purpose consolidation” would 
be appropriate. However, if different issues 
are raised in the appeals, consolidation 
should be for purposes of the record only 
to allow for presentation of the issues in sepa- 
rate briefs. !7 

Two or more orders from different trial 
court actions treating the same issue. This 
situation is not uncommon in challenges to 
the constitutionality of recently enacted stat- 
utes or in redefining procedure in light of 
changes in caselaw. If the question is one 
of criminal law and all or most of the par- 
ties are represented by the public defender, 
a great deal of time and expense can be con- 
served by consolidating the cases for pur- 
poses of briefing. If the parties are repre- 
sented by separate counsel who are unable 
or unwilling to participate in a joint brief, 
the cases may “travel together” for consid- 
eration by the same panel and may possi- 
bly be consolidated for the opinion.!® 

Two or more parties appealing the same 
order. This is the situation in which the use 
of a joint notice of appeal or the joinder pro- 
visions of Rule 9.360(a), as described above 
may be utilized.!9 However, if two or more 
appeals have been taken, the appellants 
should carefully evaluate the situation in de- 
termining how to proceed. Certainly, at the 
very least, the cases should “travel together” 
and, in the likely event that there was only 
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one record made in the lower tribunal, they 
should be consolidated for purposes of the 
record. 

The questions presented by briefing are 
more complex. If the trial court issued a sin- 
gle order on several pending cases, several 
appeals might result.”° In the unlikely event 
that the appellants can agree to present their 
arguments ina single brief, “all purpose con- 
solidation” could result in considerable fi- 
nancial savings to the clients and will con- 
serve judicial resources. If the appellants 
want to file separate briefs, “all purpose con- 
solidation” is not appropriate. It would be 
helpful to the court and to the appellee(s), 
however, if appellants could agree to pre- 
-sent their arguments in the same sequence. 
That is, to the extent that common issues 
are being briefed, they should be presented 
in the same order in the initial briefs.2! 


Factually related cases. When two or 
more appellate cases arise from a similar 
fact setting, consolidation of some type may 
serve the interests of the court and the par- 
ties. For example, in Gulf Coast Home 
Health Services, Inc. v. Department of 
Health and Rehabilitative Services, 503 
So.2d 415 (Fla. Ist DCA 1987), the court 
issued an opinion on motions for judicial 
notice of documents in the records of related 
cases. Three appeals were from administra- 
tive orders and the fourth was from a cir- 
cuit court order, but all involved the 
agency’s policies and actions with regard to 

the issuance of certificates of need to appli- 
cants to operate home health care agencies. 
While the motions were denied in order to 
preserve the integrity of the appellate re- 
cords, the court found that judicial notice 
of the existence of the other files, their 
status, the parties involved, and the issues 
raised, was appropriate. The court further 
ordered that the cases “will be considered 
together in reaching a disposition of the mer- 
its of the appeals.”22 Thus, it was ordered 
that the cases “travel together,” in the ter- 
minology of this article, so the court could 
reach expeditious and consistent results. An 
analogous procedure may be used when 
cases arising from the same set of facts are 
consolidated in the lower tribunal and the 
aggrieved_parties appeal an order or orders 
entered by the trial court. 


The Mechanics of Consolidation 

As demonstrated by the example at the 
beginning of this article, consolidation is an 
internal method of control of the appellate 
court’s docket and only the appellate court 
should issue orders concerning consolida- 
tion of appeals. A number of other consid- 


erations are present when counsel is in- 
volved with an appeal or appeals when con- 
solidation may be appropriate. Any party 
may move for consolidation or the court 
may sua sponte order consolidation if it ap- 
pears beneficial.”4 

If a motion is to be used, it should be filed 
as soon as the benefits of consolidation are 
apparent to the movant. The motion 
should explain the procedural and factual 
background of the proceedings below, with 


emphasis on the order(s) sought to be re- 
viewed, and the relationship of the parties. 
Further, movant should explain to the court 
the type of consolidation the movant 
seeks.”6 In most instances, counsel for mov- 
ant should contact other attorneys involved 
in the case prior to serving a motion for con- 
solidation and explain the intentions and 
ask for a representation that counsel has no 
objection. This will serve to facilitate com- 
munication regarding counsel’s agreement 


The Partner 


A partner, it’s true, is a special guy; 
On him (or her), you can rely, 
For help and guidar.ce, and faith and trust, 
For telling him secrets that won’t be discussed. 
A problem case? He'll lend a hand. 
Feeling low? He'll understand. 
Need a loan? He'll always share. 
You can count on him: he’s always there. 
A partner, you see, is a special friend; 
You know on him you can depend. 
On whathe says, you’d stake your life. 
(You’d evenrust him with your wife!) 
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- Or give a second thought about it. 
You needa favor? The answer is yes. 
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Like the closest of brothers, 1 know you'll agree; 
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—EDWARD SIEGEL 
Jacksonville 
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to the motion2’ and intentions as to prepa- 
ration of briefs.?8 

In Florida’s First District Court of Ap- 
peal, motions for consolidation are treated 
either by the chief judge or a panel of three 
judges, depending on the complexity of the 
situation and the presence of any objections 
to the motion. If the motion is granted, the 
order will usually provide directions to coun- 
sel that will assist them in further handling 
of the appeal (i.e., a statement that the ap- 
peals are consolidated “for purposes of the 
record only” or that consolidation is denied 
but the cases will “travel together”). How- 
ever, when the motion is clear on its face 
as to the mechanics of the consolidation 
sought, the motion may simply be granted 
without further comment. 


Conclusion 

This article has attempted to explicate 
some of the concerns of the appellate court 
in considering whether to consolidate ap- 
peals and, if so, the form that the consoli- 
dation should take. In summary, those con- 
cerns are as follows: First, issues concern- 
ing consolidation should only be raised in 
the appellate court and not the lower tribu- 
nal. Second, when multiple parties and/or 
multiple orders are involved, those con- 
cerned should look at alternatives to sepa- 
rate appeals, i.e., appealing more than one 
order with one notice, or utilizing a joint no- 
tice of appeal or the provisions of Rule 
9.360(a), Florida Rules of Appellate Pro- 
cedure. Finally, when consolidation is ap- 
propriate, a movant should serve a motion 
that explains to the court the nature of the 
lower court proceedings, the type of con- 
solidation sought, and the position of other 
counsel with regard to the proposed con- 
solidation. 


Consolidation of appeals can be a sim- 
ple but useful tool for the appellate advo- 
cate. Following a few basic guidelines will 
make the process one that assists the court 
and counsel in reaching a prompt and just 
resolution of the issues presented, but a 
poorly thought-out and drafted request for 
consolidation may only result in confusion 
and delay. BJ 


! This “hypothetical” is based on activity in 
Newell v. State and Forrest v. State; see Forrest 
v. State, 513 So.2d 151 (Fla. Ist D.C.A.), cause dis- 
missed, 518 So.2d 1274 (Fla. 1987). In fairness 
to counsel for appellants, the docketing statement 
that was filed notified the court of the lower 
court’s consolidation of the appeals. Portions of 
the docketing statement, however, may not be re- 
viewed by a law clerk or a judge until the case 
is assigned to a panel for a determination of the 
merits of the appeal. 

2 For some more serious problems arising 


from ill-advised consolidation of appeals, see Uni- 
versity of Utah Hospital and Medical Center v. 
Bethke, 98 Idaho 876, 574 P.2d 1354 (1978); Rose- 
wood Corp. v. Fisher, 46 Ill. 2d 249, 263 N.E.2d 
833 (1970). Additionally, failure to seek consoli- 
dation when appropriate can lead to unfortunate 
results, In re Trust of Genova, 472 So. 2d 478 (Fla. 
4th D.C.A. 1985); see also Baron Transport v. 
Riley, 510 So.2d 1150 (Fla. Ist D.C.A. 1987). 


3See FLA.R.Civ.P. 1.270; FLA.R.CRIM.P. 
3.151. 

4 These words are also noticeably absent from 
the index to The Florida Bar, FLoRiDA APPELLATE 
Practice (2d ed. 1986). 


5 This is so because most consolidation mat- 
ters are disposed of by unpublished administra- 
tive orders. 

6 The Rules of the United States Court of Ap- 
peals for the Eleventh Circuit are similar to those 
of the Florida Supreme Court, providing in Rule 
17(c)(9) that the clerk is authorized to take ap- 
propriate action on unopposed motions to con- 
solidate, and in Rule 17(d)(1) that consolidation 
motions, when opposed, may be acted upon by 
a single judge. 

The internal operating rules of the Florida dis- 
trict courts of appeal are not published for gen- 
eral distribution. The rules of the First District 
do not consider the question of consolidation. 

7 See FLA.R.ApP.P. 9.110(h); Milar Galleries, 
Inc. v. Miller, 349 So.2d 170 (Fla. 1977). Coun- 
sel for the appealing party must ascertain that the 
orders sought to be appealed have been rendered 
prior to filing the notice of appeal and must en- 
sure that the orders are adequately identified in 
the notice, Norm Burg Construction Corp. v. 
Jupiter Inlet Corp., 514 So0.2d 1102 (Fla. 1987). 

8 See FLa.R.Jup. ADM. 2.060(d). 

9 See Fia.R.App.P. 9.020(f)(1); Due v. 
Tallahassee Theatres, Inc., 160 So. 2d 169 (Fla. 
Ist D.C.A. 1964); cf. Milar Galleries, Inc. v. 
Miller, 349 So. 2d 170 (Fla. 1977). 

10 Rule 9.360(a) permits joinder as an appel- 
lant or petitioner by filing a notice “within 10 days 
of service of the petition or notice or within the 
time prescribed by Rule 9.110(b), whichever is 
later.” 

'! For examples of consolidation for purposes 
of opinions, see State v. Yost, 507 So. 2d 1099 
(Fla. 1987); State v. Meyer, 430 So. 2d 440 (Fla. 
1983); Ferguson v. Ferguson, 504 So. 2d 541 (Fla. 
Ist D.C.A. 1987); Gulf Coast Home Health Serv- 
ices, Inc. v. Department of Health and Rehabili- 
tative Services, 503 So. 2d 415 (Fla. Ist D.C.A. 
1987). 

'2 Clearwater Federal Savings and Loan Ass’n 
v. Sampson, 336 So. 2d 78 (Fla. 1976). In any 
event, the lower tribunal’s first order on the mer- 
its must be appealed within 30 days of rendition, 
Grasland v. Taylor Woodrow Homes Ltd., 460 
So. 2d 940 (Fla. 2d D.C.A. 1984), review denied, 
471 So. 2d 43 (Fla. 1985). 

'3 A countervailing consideration, however, 
may be delay. That is, the disposition of the ap- 
pellate review of the final order on the merits 
could be delayed for preparation of the record 
and briefing in the attorney’s fee appeal. 

'4 If the defendant is totally dismissed from the 
action, the order must be appealed within 30 days, 
see FLa.R.App.P. 9.110(k). 

!5 Although orders of this nature are “final,” 
see FLA.R.ApP.P. 9.110(k), it appears that the 
lower tribunal retains jurisdiction to adjudicate 
the remaining issues after entry of one such 
order, RobCor, Inc. v. Ines, 512 So.2d 320 (Fla. 
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3d D.C.A. 1987). 

'6 It is unclear under FLa.R.App.P. 9.210(a), 
whether in that circumstance appellant is limited 
to one reply brief or whether it is entitled to re- 
ply separately to each answer brief. The answer 
is ultimately left to the discretion of the appel- 
late court. 

'7 Without consolidation, an appellate court 
will ordinarily not look to the evidentiary record 
in another pending or closed case when deciding 
the merits of an appeal. Baron Transport v. 
Riley, 510 So. 2d 1150 (Fla. Ist D.C.A. 1987); 
Gulf Coast Home Health Services, Inc. v. Depart- 
ment of Health and Rehabilitative Services, 503 
So. 2d 415 (Fla. Ist D.C.A. 1987). 

18 State v. Yost, 507 So. 2d 1099 (Fla. 1987); 
State v. Meyer, 430 So. 2d 440 (Fla. 1983). 

19 The appealing parties should be expressly 
identified, Due v. Tallahassee Theatres, Inc., 160 
So. 2d 169 (Fla. Ist D.C.A. 1964). 

20 For example, the trial court could dispose 
of several pending cases raising the same or simi- 
lar issues (i.e., challenges to a recently enacted 
statute) by a single order if the cases were con- 
solidated below. 

2! For an excellent discussion of proper brief- 
ing in this situation, see Atlanta National Real 
Estate Trust v. Rain, 392 So. 2d 1339, 1340 n.1 
(Fla. Ist D.C.A. 1980). 

22 503 So.2d at 417. 

23 Myers v. Atlantic Coast Line Railroad, 86 
So.2d 792 (Fla. 1956). 

24 Ridgeway v. State, 514 So. 2d 418, 419 n.1 
(Fla. Ist D.C.A. 1987). The court may issue a sua 
sponte order directing the parties to show cause 
why appeals should not be consolidated before 
the consolidation order is entered. 

25 In re Trust of Genova, 472 So. 2d 478 (Fla. 
4th D.C.A. 1985). 


26 Id. 


27 The court may issue an order to show cause 
or may simply wait for responses as permitted by 
FLa.R.ApP.P. 9.300(a), before it rules on a 
motion for consolidation. If other counsel have no 
objections to the motion and it is so represented, 
substantial time can be saved in disposing of the 
motion. 


28 Movant may determine that some parties are 
willing to rely on the brief or briefs of aligned par- 
ties or participate in preparation of a joint brief 
and inclusion of this information in the motion 
may result in a substantial savings of client funds 
and judicial resources. 


Kent R. Putnam is a senior admin- 
istrative law clerk with Florida’s First 
District Court of Appeal, Tallahassee. 
He received his B.A. degree from 
Tulane University and a J.D. in 1982 

from Florida State University College 
of Law, with high honors. He served 
as articles and notes editor for the Flor- 
ida State University Law Review. 

He writes this column on behalf of 
the General Practice Section, Stephen 
Page, chairman, and William A. Cain, 
editor. 


Family Law 


Florida—A State of Confusion: Applying the 
Landay Formula to Calculate Special Equities 


by Melvyn B. Frumkes and Elena B. Langan 


The term “special equity” was judicially created 
to avoid the harshness of the statutory rule that 
absolutely prohibited alimony for an adulterous 
wife. In its true sense, a “special equity” is a vested 
interest which a spouse acquires because of con- 
tribution of funds, property, or services made over 
and aiewe the performance of normal marital du- 
ties. 

Aside from disagreement among divorc- 
ing parties as to what contributions qual- 
ify as a special equity, a fertile area for ad- 
ditional controversy in marital litigation has 
been the application of the formula for cal- 
culating the value of such an interest when 
one spouse has made an extraordinary con- 
tribution to the acquisition of property (not- 
withstanding how title is held) either by way 
of providing nonmarital funds, nonmarital 
property or extraordinary services during 
the marriage. 

With the intention of providing a formula 
which “is workable and easily applied,” the 
Florida Supreme Court held, as to entirety 
property in Landay v. Landay, 429 So.2d 
at 1200 (Fla. 1983): 


[T]he correct formula to be used in situations 
where a spouse furnishes some but not all of the 
consideration for entireties property, may be 
stated thusly: in addition to that spouse’s auto- 
matic one-half share, the contributing spouse ac- 
quires a special equity in the property equal to 
one-half the ratio which that spouse’s contribu- 
tion bears to the entire consideration. 

Although the Landay court indicated that 
the formula was to be used in situations in- 
volving entireties property, it is equally ap- 
plicable to nonentireties property. 

That the formula may not be as “work- 
able” and “easily applied” as envisioned by 
the court has become evident from the liti- 
gation which has ensued since Landay. 
More questions have arisen concerning the 


valuing of special equities since the Landay 
decision than have been answered. Al- 
though the appellate courts have been quick 
to remand cases to the trial court with di- 
rections that a spouse’s special equity be cal- 
culated utilizing the Landay formula,? it ap- 
pears that the formula is not being applied 
in a uniform manner. 

Calculating a special equity under the 
Landay formula is a two-step process. 
First, it is necessary to calculate the 
contributing spouse’s percentage interest in 
the property, and, second, the percentage 
must be applied to determine the dollar 
value of that spouse’s interest. 


Calculating the Percentage Interest 

Following the formula step-by-step, as re- 
cited in Landay, to calculate the percentage 
interest is fairly simplistic. For example, if 
the parties purchase a residence at a cost of 
$75,000 and the wife contributes $10,000 of 
the consideration from a source totally un- 
connected with the marriage, then she has 
a percentage interest in the property calcu- 
lated as follows: 


Automatic one-half share 
wife’s nonmarital 
contribution 


50% 
$10,000 


Cost of marital 


residence $75,000 


Ratio of wife’s contribu- 
tion to consideration 
($10,000 divided by 
$75,000) 13.333% 
Wife’s special equity (one- 

half of ratio: 1/2 X 

13.333% 


Wife’s Total Interest 


6.666% 
56.666% 


The husband’s interest would be the re- 
ciprocal of the wife’s interest, or 43.334 per- 
cent. 

Despite what the Landay court termed 
the “simplicity” of the formula, not all ap- 
pellate courts have calculated the percent- 
age interest accordingly. 

In Neustein v. Neustein, 503 So.2d 439 
(Fla. 4th DCA 1987), the court found “merit 
... to the wife’s argument that the trial court 
either failed to apply, or applied incorrectly, 
the formula for computing special equity set 
out in Landay. . . .” In Neustein the hus- 
band contributed $12,000 toward the pur- 
chase of the marital residence at a price of 
$64,000. The appellate court remanded the 
case to the trial court after determining the 
husband’s special equity as follows: 
Applying Landay, the husband’s special equity 
in the home is “one-half the ratio which the 
spouse’s contribution bears to the entire consid- 
eration,” or $6,000.00; not $12,000.00 as found 
by trial court. Thus, on sale of the home, the hus- 
band will receive half the sales price plus 
$6,000.00, and the wife will receive half the sales 
price Jess $6,000.00, giving the husband full credit 
for the downpayment from his funds, as he will 
receive $12,000.00 more than the wife. 

Id. at 441. 

Not only did the trial court incorrectly ap- 
ply the Landay formula, but the appellate 
court did so as well. In Neustein the trial 
court simply gave the husband a special eq- 
uity equal to the total amount of cash con- 
tributed by the husband to the acquisition 
of the residence, i.e., $12,000. The appellate 
court, in turn, decided that the husband was 
only entitled to one-half of his investment, 
or $6,000. In doing so, the court defeated 
what the Landay court thought was the ele- 
ment of “fairness” built into the formula. 
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According to Landay, because the ratio or 
percentage the contribution bears to the en- 
tire consideration is used to determine the 
dollar value of the contributing spouse’s in- 
terest “situations of both appreciation and 
depreciation are adequately covered” by the 
formula. Under Neustein no consideration 
was given to the fact that the initial invest- 
ment made by the husband appreciated or 
depreciated in proportion to the apprecia- 
tion or depreciation of the overall value of 
the property. 
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The husband in. Neustein should have re- 
ceived an interest in the residence, includ- 
ing his special equity, expressed in a percent- 
age, rather than a dollar amount. If the 
court intended to apply the Landay for- 
mula, which it expressly stated was its goal, 
then the husband should have been awarded 
a special equity of 9.4%, for a total interest 
in the property of 59.4% ($12,000 divided 
by $64,000 = 18.75% divided by 2 = 9.4% 
+ 50% = 59.4%.). 

That the Fourth District ruled as it did 
in Neustein is surprising in light of the fact 
that four years earlier, in Starcher v. 
Starcher, 430 So.2d 991 (Fla. 4th DCA 
1983) the court apparently calculated the spe- 
cial equity correctly. 

In Starcher the court determined that the 
husband’s interest in the marital residence, 
including his special equity that resulted 
from his furnishing the downpayment of 
$13,210.45 from funds generated by the sale 
of property owned prior to the marriage, 
was 61.8%; i.e., the husband’s automatic 
50% interest, plus the special equity, calcu- 
lated as one-half of the quotient of 
$13,210.45 divided by the purchase price of 
$56,000, or 11.8% ($13,210.45 divided by 
$56,000 = 23.6% divided by 2 = 11.8% + 50% 
= 61.8%). 

Another interesting calculation of a 
spouse’s special equity was made by the 
First District Court of Appeal in Roberts 
v. Roberts, 520 So.2d 598, (Fla. Ist DCA 
1987). In Roberts the wife contributed 
$7,207.45 from funds she received as adeath 
benefit toward the downpayment for the pur- 
chase of a residence in Illinois at a cost of 
$35,200.4 She acquired the residence prior 
to the marriage and it was titled in her sole 
name. The husband lived in that house by 
himself prior to the marriage and subse- 
quently both parties resided there. The par- 
ties jointly contributed to the monthly mort- 
gage payments. The house was later sold for 
a price of $41,006.50. Prior to the sale, the 
parties jointly purchased another residence 
with a downpayment provided in the form 
of a loan by the wife’s father. The loan was 
fully satisfied with a portion of the proceeds 
from the sale of the initial residence. The 
remainder of the proceeds was deposited 
into a joint account. Thereafter, the second 
residence was sold and the proceeds, amount- 


ing to $10,683.27, were deposited into an-. 


other joint account where they remained un- 
til a third residence was purchased, in Flor- 
ida, approximately one year later. The Flor- 
ida house was the marital residence at the 
time dissolution of marriage proceedings 
were instituted. The Florida residence was 
purchased for $47,500, with adownpayment 


78 THEFLORIDA BAR JOURNAL/JUNE 1988 


of $10,776.51. 

The trial court in Roberts found that the 
wife was entitled to a special equity in the 
marital residence by virtue of her contribu- 
tion of nonmarital funds to the acquisition 
of the residence. Calculating such special eq- 
uity is a tracing nightmare, however, and 
requires many more steps than those taken 
by either the trial or the appellate court.5 

The trial court found that the wife’s spe- 
cial equity in the marital residence 
amounted to 8.7% by calculating one-half 
of the ratio of the wife’s contribution to the 
purchase of the original house in Illinois to 
the sale price of such house. ($7,207.45 di- 
vided by $41,006.50 divided by 2 = 8.7%). 


The First District found that 
the trial court erred in applying 
the Landay formula to the 
purchase price inasmuch as 
Landay clearly states that it 
is the ratio of the contribution 
to the entire consideration 
which is to be used 


The First District found that the trial 
court erred in applying the Landay formula 
to the purchase price inasmuch as Landay 
clearly states that it is the ratio of the con- 
tribution to the entire consideration which 
is to be used. The appellate court, however, 
found that the wife’s special equity would 
be equal to one-half of the ratio which her 
contribution to the purchase of the J/linois 
home bears to the entire consideration for 
the purchase of the Florida home; i.e., 
$7,207.45 divided by $47,500 divided by 2 
= 7.6%. 

Although the court had good intentions 
in attempting to correct the trial court’s er- 
ror, it also erred in failing to recognize that 
the wife in fact had three special equities 
which needed to be calculated to determine 
her interest in the marital residence. As the 
wife’s initial contribution was invested in the 
first Illinois house, then the second house 
and finally the marital residence, it increased 
or decreased in value as the overall value of 
each of the properties appreciated or depre- 
ciated. By taking the amount of the wife’s 
initial investment in the first property and 


applying it against the consideration paid 
to purchase the third property, the court to- 
tally eliminated the appreciation/deprecia- 
tion factor which the Landay court deter- 
mined was built into the formula. 

The court should have first calculated the 
wife’s special equity resulting from her in- 
itial contribution to purchase the original 
house as follows: 


Wife’s automatic 
one-half share 


50% 
Wife’s nonmarital 
contribution 


Cost of Illinois 
residence 


$ 7,207.45 


$35,200 


Ratio of wife’s contribu- 
tion to consideration 
($7,207.45 divided by 
$35,200) 20.48% 
Wife’s special equity (1/2 

of 20.48%) 


Wife’s Total Interest 


10.24% 
60.24% 


After determining the dollar value of her 
enhanced interest which resulted from her 
special equity and the appreciation in the 
value of the property from the time of pur- 
chase to the time of sale, the court then 
should have calculated her special equity in 
the second house. The opinion of the court 
does not contain information concerning 
the purchase price of the second house, there- 
fore, such interest cannot be calculated here. 
However, the amount of the wife’s contri- 
bution to the second house would have been 
equal to her interest in the first house, in- 
cluding her special equity, whereas the hus- 
band’s contribution would have been equal 
to his interest in the first house—39.76 per- 
cent (the reciprocal of the wife’s interest).® 

To determine finally what the wife’s in- 
terest, including her special equity, in the 
marital residence amounted to at the time 
of the dissolution the court should have cal- 
culated one-half the ratio of her interest in 
the second house (which was reinvested in 
purchasing the Florida house) to the total 
purchase price of the Florida house. The cal- 
culations are lengthy and complicated by 
the fact that the parties did not reinvest all 
of the proceeds received on the sale of each 
house as they purchased the next house. 

That the court desired to recompense the 
wife for her contribution made at a time 
when the parties were not married may be 
noble; however, in attempting to doso it en- 
deavored to circumvent the requirements of 
the Landay formula that the ratio be cal- 
culated as a percentage of the wife’s contri- 
bution to the entire consideration for the 
property. 


One final interesting application of 
Landay is found in Wallace v. Wallace, 453 
So.2d 535 (Fla. 5th DCA 1984). In Wallace 
the husband provided the $5,000 downpay- 
ment for the purchase of the marital resi- 
dence at a cost of $55,000. The trial court 
awarded the wife’s interest in the residence 
to the husband as a result of his special eq- 
uity. The appellate court found that the trial 
court had erred and that the husband’s in- 
terest in the residence, including the special 
equity which resulted from the husband’s 
contribution, amounted to 54.5% ($5,000 
divided by $55,000 = 9% divided by 2= 4.5% 
+ 50% = 54.5%). 

The court in Wallace went on to consider 
the husband’s claim that he was entitled to 
an additional special equity by virtue of his 
improvements to the residence through his 
“extraordinary personal industry.” The hus- 
band claimed that the barn which he had 
personally constructed enhanced the value 
of the property by $20,000. The court found 
that the husband’s labors did indeed merit 
a further special equity and calculated same 
as the ratio of $20,000 (the value of the en- 
hancement) to $111,000 (the value of the 
home at the time of the dissolution). 

It appears that this further calculation is 
in error. The effect of the Landay formula 
is to give a party an enhanced interest in prop- 
erty based on the value of the contribution 
applied to the entire value of the property 
at the time the contribution is made. The 
error apparently made in Wallace was that 
the husband was given an enhanced inter- 
est based on the value of his contribution 
applied to the value of the property at a later 
date. 

The correct procedure to keep within the 
purposes of Landay would have been for the 
Wallace court to remand the case for addi- 
tional testimony concerning the value of the 
services performed by the husband at the 
time the services were made and the value 
of the residence immediately after the barn 
was constructed. Then the ratio of the value 
of the services to the value of the residence 
at that time would yield the correct percent- 
age calculation of the husband’s special eq- 
uity. 


Applying the Percentage Interest 
Once the spouse’s percentage interest in 
the property has been determined in accor- 
dance with Landay, it is necessary to trans- 
late such percentage into a dollar value. 
When the property to be divided is held with- 
out any encumbrances and is to be sold and 
the proceeds divided according to the per- 
centage interest each party has in the asset, 
then applying the formula is quite simple. 


For example, if the wife has an interest of 
56.666 percent in the property, as calculated 
in the first example above, and if the pro- 
ceeds from the sale of the property, after de- 
ducting reasonable expenses of sale, amount 
to $100,000 then the wife is entitled to 
$56,666 and the husband will receive 
$43,334. 

Problems arise, however, when the prop- 
erty to be divided is encumbered by a mort- 
gage. The Second District Court of Appeal 
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considered the problem in Donaldson v. 
Donaldson, 481 So.2d 101 (Fla. 2d DCA 
1986), and concluded that: “[T]he formula 
must be applied to the total proceeds of sale, 
or total value of the property, rather than 
the excess proceeds.” Jd. at 102. 

In Donaldson, the court calculated the 
husband’s interest in the marital residence, 
including his special equity received as a re- 
sult of making an initial investment of 
$29,215, to be 58 percent. The court rea- 
soned that if the home was sold at a price 
of $200,000 the husband would be entitled 
to 58 percent of the proceeds, or $116,000, 
less one-half of the outstanding mortgage 
on the property. The wife would then re- 
ceive $84,000, less one-half of the mortgage. 
To hold otherwise under the facts of the 
case, although the property appreciated in 
value over the purchase price and the origi- 
nal mortgage had been reduced somewhat, 
the husband would have received less than 
his initial investment. Specifically, the court 
engaged in the following calculations: 


Under the Excess Proceeds Approach: 


Sale Price 
Less Mortgage 
Excess Proceeds 


Husband’s Share 

58% of $44,000 

Under the Total Proceeds Approach: 
Sale Price 


Husband’s Interest 
58% of $200,000 


$200,000 
156,000 
$ 44,000 


$ 25,520 


$200,000 


$116,000 


Less husband’s share of 
mortgage debt (1/2 x 
$156,000 


Husband’s Share 


78,000 
$ 38,000 


It is only logical that the Donaldson court 
held as it did. The mortgage debt incurred 
by the parties was a joint debt of the par- 
ties; i.e., each party was liable for one-half 
of the debt upon dissolution of the mar- 
riage. Under the excess proceeds approach 
the husband’s special equity in the property 
is diluted by the fact that he assumes a 
greater share of the debt, specifically, 58 per- 
cent.” 

Under the theory that a husband and wife 
each owns 50 percent of the property ac- 
quired during the marriage, the purpose of 
Landay is to compensate a spouse for a con- 
tribution which exceeds that one-half inter- 
est. 

In Donaldson the husband made a con- 
tribution of $29,215 from nonmarital funds 
toward the purchase of the house. Under 
the equal ownership theory, the husband 
was required to provide one-half of the 


funds and the wife the other one-half. The 
fact that the husband provided all of the 
funds for the downpayment from a nonmari- 
tal source entitles him to be compensated 
for paying the wife’s one-half share, and it 
is such payment that gives rise to a special 
equity. If the court also requires that spouse 
who has a special equity to assume a share 
of the marital debt greater than 50 percent, 
then the spouse again is providing more 
than one-half of the consideration and 
should be entitled to an additional special 
equity.® 


Conclusion 

Considering that a marriage is an equal 
partnership, one spouse should be compen- 
sated for making a contribution which goes 
beyond the performance of normal marital 
duties. Utilizing the Landay formula, a 
spouse can be recompensed for such con- 
tributions while at the same time enjoying 
the enhanced (or diminished) value of the 
property to which he or she contributed. 

Applying the Landay formula is a two- 
step process. The first step requires the cal- 
culation of a percentage interest by taking 
the ratio of the nonmarital contribution to 
the entire consideration. Next, the percent- 
age interest must be applied against either 
the fair market value, or the sales price, if 
the property is sold. Only then will a party 
be given full credit for the contribution 
made to the acquisition of the property. BJ 


' Duncan v. Duncan, 379 So.2d 949, 952 
(Fla. 1980). 

2 See, e.g., Levie v. Levie, 463 So.2d 522 
(Fla. 3d D.C.A. 1985); Jones v. Jones, 451 So.2d 
936 (Fla. 4th D.C.A. 1984); Heldmyer v. 
Heldmyer, 509 So.2d 1310(Fla. Sth D.C.A. 1987); 
Bassett v. Bassett, 459 So.2d 473 (Fla. 2d D.C.A. 
1984); Shapiro v. Shapiro, 484 So.2d 49 (Fla. Ist 
D.C.A. 1986). 

3 Landay v. Landay, 429 So.2d at 1200 (Fia. 
1983). 

4 The wife argued that the amount of her con- 
tribution to the downpayment totaled $7,907.45, 
whereas the trial court found that the contribu- 
tion amounted to $7,207.45. The Ist DCA re- 
manded the matter for the trial court to hear ad- 
ditional evidence on the issue. 

5 One can only speculate on the wisdom of 
finding a special equity in such circumstances in 
which the nonmarital funds were so co-mingled 
in joint accounts that it would appear that they 
must have lost their separate character somewhere 
along the line. 

6 If the parties did not reinvest all of the pro- 
ceeds from the sale of the first house in the sec- 
ond house (which appears to be the case inasmuch 
as the opinion states that $14,259.30 was the ex- 
cess proceeds received upon the sale of the first 
house and a downpayment of only $9,806.81 was 
made to purchase the second house), then each 
party’s contribution would have been made in pro- 
portion to their interest in the first house, i.e., the 
wife’s contribution would have been 60.24 per- 
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cent of the downpayment of $9,806.81 or 
$5,907.62; and the husband would have contrib- 
uted 39.76 percent or $3,899.19. The question then 
arises that because at least a portion of the pro- 
ceeds from the sale of the first house remained 
in the joint account what became of the wife’s in- 
terest in such funds, a portion of whichcontained 
her interest including her special equity in the pro- 
ceeds from the sale of the house? At this point 
would it not have been better for the court to con- 
clude that the special equity no longer existed be- 
cause the funds had lost their separate charac- 
ter? 

7 Of course, a court can equitably distrib- 
ute liabilities as well as assets and can order one 
spouse to assume a greater share of the debt if 
that is its intention. 

8 The Second and Fourth District Courts of 
Appeal apparently overlooked this concept in 
Kennedy v. Kennedy, 448 So.2d 1227 (Fla. 2d 
D.C.A. 1984), and Orr v. Orr, 458 So.2d 362 (Fla. 
4th D.C.A. 1984), respectively. In both cases the 
courts held that the spouse who had continued 
to make principal and interest payments on the 
marital residence after dissolution until such time 
as the residence was sold would be entitled to a 
credit for principal payments equal to their in- 
terest in the residence calculated according to the 
Landay percentages. In both cases the result 
would be that the spouse holding the special eq- 
uity would be assuming a greater share of the 
debt. 
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Tax Law Notes 


A Survey of Florida Estate Taxes 


Florida estate taxes are imposed by Ch. 
198 of the Florida Statutes, which, accord- 
ing to F.S. §198.42, is known as the “Estate 
Tax Law of Florida.” Like its big brother, 
the federal estate tax, the Florida estate tax 
is not an inheritance tax, but instead, a true 
estate tax on the transfer of a decedent’s 
property at death. 

Although Florida does not impose a gift 
tax, the Estate Tax Law of Florida contains 
generation-skipping transfer tax provisions 
in addition to estate tax provisions. Under 
F.S. §198.05 both estate and generation- 
skipping transfer taxes are subject to the ad- 
ministration, enforcement and jurisdiction 
of the Florida Department of Revenue.! In 
carrying out these functions, F.S. §198.08 
allows the department to implement and pub- 
lish rules, regulations and forms. 


Computation of the Estate Tax 

The Florida estate tax has often been cate- 
gorized as a “pickup,” “absorption” or 
“sponge” tax. Under the provisions of Ch. 
198 and Art. VII §5(a) of the Florida Con- 
stitution, the Estate Law of Florida ex- 
pressly “uses up,” “absorbs” or “picks-up” 
the maximum state death tax credit allow- 
able under §2011 of the Internal Revenue 
Code.? Because Ch. 198 does not create any 
additional estate tax burden, it is not un- 
common to encounter practitioners who op- 
erate under the misconception that Florida 
has no estate tax.3 The close relationship be- 
tween the estate tax laws of the two juris- 
dictions is reflected in F.S. §198.35 which 
applies the rules of interpretation and con- 
struction of the federal law to the Florida 
estate tax provisions. In fact, the Florida es- 
tate tax is so highly dependent on the U.S. 
estate tax that if the U.S. Government 
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should repeal its estate tax, the Estate Tax 
Law of Florida automatically ceases to be 
effective and operative.* 

For the estate of a Florida resident who 
dies with no ties to any other state, the Flor- 
ida estate tax simply becomes the maximum 
federal death tax credit allowed under 
I.R.C. §2011 as currently shown on line 13 
of the decedent’s federal estate tax return. 
If the estate pays succession taxes to one or 
more other states, the non-Florida death tax 
is allowable as a credit against the Florida 
estate tax liability.5 The allowance of such 
non-Florida tax credits has been constitu- 
tionally mandated by the Florida Supreme 
Court in Department of Revenue v. Golder, 
326 So.2d 409 (Fla. 1976).® 

Upon death of a non-Florida, U.S. resi- 
dent, Florida estate tax is levied upon the 
decedent’s Florida realty, Florida tangible 
personal property (including money), Flor- 
ida business intangibles, and securities and 
obligations of Florida corporations.” Un- 
der F.S. §198.44 personal property of a non- 
Florida, U.S. resident decedent, other than 
Florida situs tangible personal property, is 
exempt from Florida estate taxes under con- 
cepts of reciprocity if the decedent’s place 
of residence (1) does not impose death taxes 
on property (except tangible personal prop- 
erty having an actual situs there) of Flor- 
ida resident decedents; or (2) provides a recip- 
rocal death tax exemption for personal prop- 
erty (except tangible personal property hav- 
ing an actual situs there) of nonresidents 
whose place of residence allows a similar ex- 
emption to its residents. In determining the 
Florida estate taxes of a non-Florida, U.S. 
resident decedent the following formula 
must generally be applied pursuant to F.S. 
§198.03:8 


Gross 
value? of 
Fla. 
situs 
property 
of non- 
Fia., 
US. 
resident 


Gross 
value of 
entire 
estate 
wherever 
situate 


In the application of this formula, it was 
held in Department of Revenue v. Good, 
398 So.2d 938 (Fla. 3d DCA 1981), that no 
Florida estate taxes were due because the 
non-Florida, U.S. resident decedent s prop- 
erty was encumbered beyond its value and, 
therefore, did not enhance the federal estate 
tax. Dicta in this unclear case furthermore 
seems to ailow a credit of any applicable 
non-Florida death tax against the Florida 
estate tax liability. 

Upon death of a non-U.S. resident, F.S. 
§198.04 levies Florida estate tax upon the 
decedent’s Florida realty, Florida tangible 
personal property (including money), Flor- 
ida intangible personal property, and stock 
in a Florida corporation. Specifically ex- 
empt under F.S. §198.04 is (1) life insurance 
receivable upon the decedent’s life and (2) 
all non-U.S. business related monies depos- 
ited with any U.S. bank.!° In determining 
the Florida estate tax of anon-U.S. resident 
decedent, the following formula must be ap- 
plied pursuant to F.S. §198.04: 
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maximum Florida | 
federal estate 
state tax 

x death 
tax 
credit 


Gross 
value of 
Fla. 
situs 
property 
of non- 
Fla. 
US. 
resident 


Gross 
value of 
estate 
taxable 
by the 
US. 
wherever 
situate 


The parity between federal and Florida 
estate taxes minimizes opportunities for plan- 
ning under the Estate Tax Law of Florida. 
However, all estate planners should consider 
apportionment of taxes among probate and 
non-probate beneficiaries. According to the 
Florida Probate Code!! (the Estate Tax 
Law of Florida does not govern apportion- 
ment), it is clear that all estate taxes are ap- 
portioned according to statute, unless other- 
wise provided by will. As indicated in 
Guidry v. Pinellas Central Bank and Trust 
Co., 310 So 2d 386 (Fla. 2d DCA 1975), and 
Yoakley v. Raese, 448 So.2d 632 (Fla. 4th 
DCA 1984), apportionment instructions out- 
side a will (e.g., pursuant to a trust instru- 
ment) will not be given effect if they are not 
repeated or confirmed by the decedent’s will 
or if they directly conflict with those con- 
tained in the will.!2 

The estate planner may also design “by- 
pass” or “credit shelter” trust provisions to 
gain maximum Florida estate tax advan- 
tage. Careful drafting can reduce a credit 
shelter bequest by the Florida estate tax and 
other principal charges that are not deduct- 
ible from the gross estate, effectively elimi- 
nating or reducing “over-funding” and, in 
turn, eliminating or reducing consequential 
estate taxes. !3 If possible, it is generally pref- 
erable to design credit shelter formulas to 
avoid payment of Florida estate taxes al- 
together. In doing so, the drafter should use 
specific language that includes the Florida 
estate tax in the credit shelter formula if the 
use of the Florida tax does not otherwise 
cause an increase in actual Florida taxes 
paid.!4 


Residency Requirements 

Under F.S. §198.01(6), residency is syn- 
onymous with domicile. The Florida Su- 
preme Court in Minick v. Minick, 149 So. 


483 (Fla. 1933), has defined domicile as the 
place in which a person has voluntarily fixed 
his or her abode with the intent that it be 
the permanent home. Traditionally, this in- 
tent is shown by indicators!5 reflected by the 
decedent’s behavior prior to death. Al- 
though these indicators may tend to show 
non-Florida residence in a particular case, 
a decedent is presumed under F.S. 
§198.015(1)(a) to have died a Florida resi- 
dent if the person lived in Florida for 12 con- 
secutive months during any 24-month pe- 
riod preceding death. Even if proven!® that 
the decedent did not live in Florida for 12 
consecutive months, a second broader pre- 
sumption of residency applies if the dece- 
dent was a Florida resident at some time 
prior to death, but died outside Florida.!7 
These presumptions are so strong that even 
the entry of a probate court order that the 
decedent was not a Florida resident may not 
overcome them.!8 In fact, F.S. §198.015(2) 
excuses the department from following a 
court order determining domicile unless ex- 
clusively rendered in administrative or court 
proceedings pursuant to the procedures laid 
down by the Estate Tax Law of Florida.!9 


Return Filing and Tax Payment 
Requirements 

As required by F.S. §198.12, the personal 
representative,”° within two months after ap- 
pointment as such, must prepare and file a 
preliminary notice and report with the de- 
partment on Florida Department of Reve- 
nue Form DR-301. If no personal represen- 
tative is appointed for a decedent, then the 
form must be filed within two months af- 
ter the decedent’s death. This notice apprises 
the department of the size and nature of the 
decedent’s gross estate and whether to ex- 
pect the filing of an estate tax return. 

As the department has not devised a sepa- 
rate form of estate tax return, the personal 
representative must file with the department 
an originally signed photocopy of the rep- 
resentative’s federal estate tax return onIRS 
Form 706 or 706 NA.?! The personal rep- 
resentative should attach to the Florida re- 
turn all supplemental data necessary to en- 
able the department to determine and es- 
tablish the correct estate tax, including a de- 
tailed explanation of any formula by which 
the Florida estate tax may be computed for 
anon-Florida, U.S. resident or non-U.S. resi- 
dent pursuant to F.S. §§198.03 or .04. 

Federal estate tax notions also govern the 
due date for filing a Florida estate tax re- 
turn and payment of all Florida estate taxes. 
Under F.S. §§198.13 and .15, the Florida 
estate tax return of a decedent must be filed 
with and all Florida estate taxes due must 
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be paid to the department within nine 
months from the date of the decedent's 
death.?2 The state death credit allowable on 
the federal return pursuant to I.R.C. 
§2011(a) will not be finally allowed by the 
I.R.S. until the tax is actually paid to the 
department. 

When applying to the I.R.S. for an ex- 
tension to file a federal estate tax return, the 
personal representative should file a copy 
of the extension request with the depart- 
ment. When the I.R.S. grants an extension 
to file the federal return, the department 
must grant a similar extension. Again, un- 
der F.S. §198.14, the executor must file a 
copy of the federal extension with the de- 
partment in order to obtain an extension 
of the Florida return. 

If the payment of the Florida estate tax 
would impose an “undue hardship” upon 
an estate, an extension of up to one year 
may be granted by the department pursu- 
ant to F.S. §198.15. Upon application, sub- 
sequent extensions of up to one year each 
may be granted; however, the aggregate of 
all extensions may not exceed 10 years. 

Interest will accrue on Florida estate tax 
at the rate of one percent per month until 
paid.” In addition any delinquency could 
trigger the imposition of a five percent negli- 
gence penalty,”4 a 50 percent fraud penalty?> 
and criminal sanctions.”6 Similarly, the non- 
filing of a required Florida estate tax return 
may result in the imposition of criminal sanc- 
tions pursuant to F.S. §198.37. However, 
all penalties due and payable to the depart- 
ment before January 1, 1988, in connection 
with a particular decedent will be waived un- 
der recently enacted amnesty provisions 
upon compliance by the personal represen- 
tative with specified procedural guidelines 
and the payment of all taxes and interest by 
June 30, 1988.27 


Release and discharge 

Under F.S. §198.2228 unpaid estate taxes 
are a lien upon property canstituting a de- 
cedent’s gross estate for a period of 12 years. 
Automatic divestment of the lien occurs 
whenever estate property used for the pay- 
ment of proper debts, charges and expenses 
of administration and whenever a resident 
decedent’s property is sold to a bona fide 
purchaser or mortgaged for adequate and 
full consideration. In the latter event, F.S. 
§198.22 automatically reattaches the lien to 
the consideration received in the transac- 
tion. 

A written release will be automatically is- 
sued to the personal representative of a Flor- 
ida estate by the department upon receipt 
of a partially completed application for 


maximum Florida 
federal estate : 
state 

death 

tax : 

credit : 


waiver and release of Florida estate tax lien 
on Form DR-308 which simply describes 
the property to be released.29 However, no 
release will be issued to the personal repre- 
sentative of a non-Florida estate unless a 
fully completed Form DR-308 is filed with 
the department. If such an estate has suffi- 
cient Florida property (other than the prop- 
erty for which the release is requested) to 
satisfy the Florida estate tax lien, the release 
of particular property will usually be issued 
upon full application to the department.*° 
However, the department has broad discre- 
tion to require a deposit in cases in which 
an estate does not have sufficient other prop- 
erty to satisfy the lien or when the depart- 
ment feels that the amount involved war- 
rants it.3! Depending upon the circum- 
stances of the particular case, the deposit 
can be no less than $25 and no greater than 
110 percent of the tentative tax due. 

A personal representative is generally per- 
sonally liable, pursuant to F.S. §198.23, for 
unpaid Florida estate taxes to the extent of 
the value of the estate property in the rep- 
resentative’s possession. Paralleling I.R.C. 
§2204, the Estate Tax Law of Florida at 
§198.19 contains a provision for the early 
determination of tax and the discharge of 
the personal representative from personal 
liability. If the personal representative files 
acomplete return and a written application 
to the department for determination of the 
amount of tax and discharge from personal 
liability, the department must, within one 
year, notify the personal representative of 
the amount of the tax. Upon payment of 
the amount requested, the personal repre- 
sentative is issued a written receipt and dis- 
charge. While such a discharge releases the 
personal representative from personal liabil- 
ity for any taxes which may be determined 
in the future, it does not necessarily release 
the gross estate of any estate tax liens.>2 

After all Florida estate taxes are paid, the 
department is required by F.S. §198.19 to 
issue to the personal representative?® a fi- 
nal certificate on Form DR-304. This usu- 
ally takes place after the federal estate tax 
return is accepted or after audit of the fed- 
eral return and payment of any additional 
amounts due. Once received, a copy of the 
federal estate tax closing letter and, if ap- 
propriate, the examining agent’s report of 
audit changes and copies of checks for the 
payment of additional amounts should im- 


mediately be transmitted by the personal rep- 


resentative or the representative’s attorney 
to the department. Payment of any addi- 
tional amounts due to the department 
should also be included. A final certificate 
is normally issued by the department within 


30 days of receipt of such items. 

Because most Florida estates are nontax- 
able, Florida and federal estate tax returns 
will not be required in most cases. In both 
probate and nonprobate estates in which no 
return is due, a nontaxable certificate and 
receipt for estate tax, Form DR-302. should 
be obtained from the department under the 
procedures set forth in F.S. §198.32 

Once received, as a prerequisite to dis- 
charge,* the personal representative of an 
estate in probate should file an original fi- 
nal certificate or nontaxable certificate with 
the probate court. Good planning also dic- 
tates diligence in obtaining (and either re- 
cording or filing) a final certificate or non- 
taxable certificate to avoid the chilling ef- 
fect of the 12-year estate tax lien. Undue de- 
lay can be problematical, especially consider- 
ing the frustration and embarrassment of 
waiting for the issuance of such a certificate 
in the wake of a hurried application of a per- 
sonal representative, surviving cotenant or 
beneficiary necessitated by a real estate trans- 
action. 


Assessments and Refunds 
Usually, federal estate tax closing letters 
and Florida final certificates are issued 


either without audit or upon audit changes 
agreed to by the taxpayer. The department 
will normally not initiate audits of Florida 
estate tax returns, but instead is dependent 
upon the I.R.S. to verify the accuracy of 
most returns filed. However, under F.S. 
§§ 198.06 and .17 the department does have 
independent audit powers and may initiate 
a Florida estate tax audit and make its own 
deficiency determination. In any event, all 
Florida estate taxes must be assessed within 
four years from the date of filing of the re- 
turn or within 90 days of the federal estate 
tax assessment by the I.R.S., whichever is 
later.35 In any case when a notice of defi- 
ciency is issued by the I.R.S., the personal 
representative is required by F.S. §198.16 
to file a copy of the notice with the depart- 
ment within 60 days after its issuance. If the 
personal representative fails to do so, the 
tax may be assessed at any time prior to the 
filing of the notice or within 30 days after 
its delinquent filing. Of course, if the depart- 
ment fails to timely assess, the Florida es- 
tate tax may not be collected, unless it is 
shown that the return is false or fraudulent, 
or that no return has been filed. If the lat- 
ter, under F.S. §198.28 the tax may be as- 
sessed and collection proceedings begun with- 


Phrases: “Attest: 


witness.”’32 


Clerk,”29 and “attest by writing;”39 also “attests 
a protest;”°1 and also, used participially, “attesting 


-Attested 
In the past tense, the word has heen held to mean 


A. R. McDonald, City 


authenticated;33 certified;34 signed in the-presence 
of ;35 verified;36 witnessed;37 and, when used with 
reference to judicial writings or copies thereof, the 
word seems to have a legal meaning, which is an au- 
Ughhe clerk of the court so as to make 
“Attested” has been 
and “proved.”40 
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out assessment at any time. 

A Florida estate tax refund may automati- 
cally be made upon examination by the de- 
partment or upon filing by the personal rep- 
resentative with the department of a con- 
formed copy of the written claim for refund 
filed in the federal estate tax proceeding.*© 
Under F.S. §198.29(2) such aclaim must be 
made within four years from the date of pay- 
ment of any tax to be refunded. This stat- 
ute of limitations is extended if a refund is 
made in the estate’s federal estate tax pro- 
ceeding after the expiration of the four- 
year Florida statute. The personal represen- 
tative may obtain such an extension accord- 
ing to F.S. §198.29(2) only by filing with the 
department a notice of the administrative 
or judicial determination of the federal es- 
tate tax liability within 60 days after that 
determination becomes final. 

The Estate Tax Law of Florida does not 
provide for the payment of interest on re- 
funds of overpayments. The Florida Su- 
preme Court, in Mailman v. Green, 111 
So.2d 267 (Fla. 1959), has specifically ex- 
cused the department from the payment of 
interest on refunds.>” While interest on fed- 
eral estate tax overpayments must be paid 
under I.R.C. §6611, the department has ob- 
viously decided not to track federal law on 
this particular subject. BJ 


' The Florida Department of Revenue is re- 
ferred to by F.S. §198.01(1) as the “department” 
and will similarly be referenced in this article. The 
Internal Revenue Service will be referenced in this 
article as the “I.R.S.” 

2 All further references to the Internal Reve- 


nue Code will be cited as “I.R.C.” in this article. 

3In some cases involving non-Florida resi- 
dent decedents, the state death taxes due Flor- 
ida and other states may exceed the federal death 
tax credit. See infra note 8 and accompanying 
text. 

4 Star. §198.41. 

5 Fia. Stat. §198.02; ADMIN. CopE RULE 
12C-3.002. 

6 See also Cockrell v. Lewis, 389 So.2d 307 
(Fla. Sth D.C.A. 1980). 

7 Fra. Stat. §198.03. 

8 See also FLa. ADMIN. Cope RuLE 12C-3.003. 

9 As Ch. 198 tracks federal estate tax law, prop- 
erty values used in determining Florida estate tax 
are as finally determined for U.S. estate tax pur- 
poses. FLA. Star. §198.02. 

10 Under the Tax Reform Act of 1986, Con- 
gress by oversight has created uncertainty over 
the exemption of such monies from the U.S. es- 
tate tax by failing to provide proper cross refer- 
ences. See I.R.C. §§861(c), 2105(b). 

Fra. Stat. §733.817. 

!2 See also In re Estate of Strohm, 241 So.2d 
167 (Fla. 4th D.C.A. 1970). 

'3 See Covey, MARITAL DEDUCTION AND CREDIT 
SHELTER DisPOSITIONS AND THE UsE OF FORMULA 
Provisions, pp. 6-7, 27-35, United States Trust 
7 of New York (1984). 

Td. 


'5 See CLARK, FLORIDA STATE AND LOCAL Taxa- 
TION, vol. 2, ch. 9, pp. 21 and 22, D & S Publish- 
ers (1983). 

'6 The burden of proof concerning issues of 
domicile is always upon the person claiming the 
decedent’s non-Florida residency. FLa. Stat. 
§198.015(2). 

'7 Fra. Stat. §198.015(1)(b). 

18 Stat. §198.015(2). 

!9 See also Fia. Stat. §198.29(4). 

20 Similar to the term “executor” as defined by 
I.R.C. §2203, the term “personal representative” 
is defined by the Estate Tax Law of Florida as 
an appointed, qualified and acting personal rep- 


“Counsel, getting mixed up with the wrong crowd is not a legal defense in this state.” 


resentative, or if none, the person in actual or con- 
structive possession of the decedent s property 
which is included in the gross estate. FLA. STaT. 
§198.01(2). 

21 Fra, Stat. §198.13(1); Fra. Apmin. Cope 
Rute 12C-3.001. 

22 See also Fa. ADMIN. Cope RuLE 12C-3.001, 
supra. 

233 Fira, Stat. §§198.15, .16(3), .18(2); FLa. 
Apmin. Cope RuLE 12C-3.009. 

24 Fra. Stat. §198.18. 

5 Id. 

26 See Fia. Star. §198.40. 

27 Fla. Laws Ch. 87-6, §48; FLa. ADMIN. CoDE 
Ru es 12-20.002(1), (2)(b)2, (3)(a), (4) and 12- 
20.003. 

28 See also Fra. Start. §198.32. 

29 Apin. Cope Rute 12C-3.004(1). 

30 ADMIN. Cope 12C-3.004(2). 

3! Fla. ApMiN. Cope 12C-3.004(3). 

32 See FLA. Stat. §198.19 and .22. 

33 Under ADMIN. Cope 12C-3.010, 
an original of the final certificate is mailed to the 
personal representative’s attorney and a copy is 
mailed to the personal representative. If no at- 
torney is involved then the original final certifi- 
cate is mailed to the personal representative. 

34 See FLa. Stat. §§198.19, 198.26, 733.901(1) 
and (2). 

35 Stat. §198.28. 

36 Stat. §198.29(1). 

37 See FLa. ADMIN. Cope RuLe 12C-3.007. 
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Spotlight 
Voluntary Bars 


Pro Bono Publico Week of Collier County 


This month spotlights a special project of 
the Collier County Bar Association, a 
staffed association with 294 members and 
an annual budget of $28,895. 

Pro Bono Publico Week evolved from 
the following set of facts: 

© Traditional pro bono activity, direct rep- 
resentation of the indigent, is a mere raft on 
the flood of need; 

© Since only about 30 percent of the 
registered pro bono attorneys practiced in 
family law, where the need lay greatest, the 
program was naturally, inevitably limited 
in the number of cases represented; 

© Not only were the economically de- 
pressed of the county not having their le- 
gal needs met but many of the working class 
were struggling to keep abreast of the red 
tide of deficit, and were unable to afford 
proper legal counsel; ° 

© The dedication of local attorneys to 
stem the tide of need of legal counsel to the 
indigent was a generally unrecognized fact 
in a growing public attitude of cynicism to- 
ward the legal fraternity; and 

e@ The coordinator of the pro bono 
program has an inherent abhorrence to unful- 
filled needs. 

Given the facts, the solutions began to ap- 
pear with logical simplicity. Presto! Pro 
Bono Publico Week was conceived: a week 
of concentrated pro bono activity would ful- 
fill all five facts giving rise to the idea. 

A proposal was drafted containing the fol- 
lowing elements: a) Recognition of Pro 
Bono Publico Week by community leaders; 
b) solicitation of new pro bono members; 
c) delivery of legal service to the commu- 
nity in as many and as various forms as pos- 
sible; d) recognition of pro bono attorneys. 

The proposal was presented to the lead- 
ers of the Collier County Bar Association 
at its annual retreat in July. Concerned by 
the enormity of the project, the leaders of 
the local bar, which has 294 members and 


a skeleton budget of $28,895, appointed a 
committee to investigate and pursue the pro- 
ject, if practical. 

The committee consisted of David 
Weigel, chairman of the Volunteer Lawyers’ 
Project (VLP), the local pro bono program; 
Cathy Reiman, member of the Board of 
Directors of the Collier County Bar; Pamela 
Mac’Kie, attorney; and Jacquelyn Barr, 
VLP coordinator and executive director of 
the local bar. 

Florida Rural Legal Services, Inc. 
(FRLS), a legal services organization which 
works in tandem with the VLP, was con- 
tacted for its endorsement of the event. It 
immediately welcomed the idea and prom- 
ised financial and personnel support. 
Mercedes Vergne, FRLS coordinator in Ft. 
Myers, joined the committee. With this en- 
couragement the committee decided Pro 
Bono Publico Week was feasible and in regu- 
lar, concentrated meetings hammered out 
the details of the project. 

The week preceding Thanksgiving was 
chosen as suitable for Pro Bono Publico 
Week in keeping with the season of bounty 
and sharing. The two months preceding the 
week were directed to soliciting new pro 
bono members in two direct mailings, the 
first a letter of endorsement of pro bono le- 
gal service by all the local judiciary with an 
application for pro bono membership and 
the second mailing, a joint plea for pro bono 
participation by Florida Rural Legal Serv- 
ices, Inc., and the Volunteer Lawyers’ Pro- 
ject. Part of the November bar newsletter 
was dedicated to pro bono. 

The second mail solicitation contained a 
form offering eight different ways in which 
a lawyer could perform pro bono service: 
1) Direct representation; 2) participation in 
an advice-only clinic; 3) informational semi- 
nars; 4) as mentor to attorneys performing 
direct representation; 5) teaching other pro 
bono attorneys; 6) giving advice by phone 


three hours a year; 7) financial support of 
the Collier County Bar pro bono program; 
and 8) other suggestions. This form gener- 
ated a 50 percent increase in membership 
and opened the doors to an expanded 
service program. Attorneys seemed to ap- 
preciate the offer of a variety of methods 
to fulfill their pro bono responsibilities to 
the needy. 

For Pro Bono Publico Week the commit- 
tee decided to offer two seminars to the pub- 
lic during the week and an advice-only 
clinic. The two seminars concerned small 
claims matters and child support issues, 
since both matters steadily appear in the of- 
fice of the VLP and are not regularly at- 
tended by direct representation. Judges and 
the clerk of court were invited to appear 
with the attorneys on each panel as well as 
a representative from the HRS for the child 
support seminar and the small claims me- 
diator for that seminar. The seminars were 
designed to give a general knowledge of 
each subject to the audience. A period of 
audience questions and panel answers fol- 
lowed each seminar. 

Later, on the suggestion of Pam Mac’Kie, 
a third seminar was added to the week. This 
seminar was held in a small rural town, Im- 
mokalee, with a large Spanish community. 
The seminar was offered bi-lingually and in 
a straight questions and answers format deal- 
ing with family law matters. 

The advice-only clinic offered brief indi- 
vidual advice on matters relating to land- 
lord/tenants, wills and family law. It was 
held on Wednesday evening at the local 
mall. 

Eventually times and places, formats and 
written materials for distribution at the 
events were decided upon and confirmed. 
Copyright permission was obtained from 
Matthew Bender & Company to reproduce 
an article on child support which appeared 
in the Florida Family Law Reporter. Flor- 
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ida Rural Legal Services, Inc., provided sev- 
eral pamphlets on different areas of law. 

Press releases were made in four stages: 
1) Birth of an idea; 2) growing activity; 3) 
completed itinerary; and 4) follow-up. Pub- 
lic service announcements were prepared 
and presented. Media coverage was grati- 
fying. 

Pro Bono Publico Week concluded with 
a gala reception honoring pro bono attor- 
neys. Special awards were presented to out- 
standing attorneys but every pro bono law- 
yer was given a small gift of an engraved pa- 
perweight. Persons of significant legal stat- 
ure were approached to present the special 
awards and Ray Ferrero, president of The 
Florida Bar, agreed to perform the function 
to our great delight. 

A budget was drafted totaling $3000 for 
the whole project, which included donations 
and discounts. Local businesses were ap- 
proached for donations of cash or goods. 
The Registry Resort, chosen as the site for 
the Saturday reception, led the contributors 
with discounted rates and a donated room 
for the guest speaker, closely followed by 


five other local businesses. 

Contained in the second mailing was a 
form wherein attorneys could indicate how 
they would assist specifically during Pro 
Bono Publico Week. From the return of 


that particular form attorneys were con- - 


tacted to appear on the panels of the three 
seminars and in the advice clinic. 

During Pro Bono Publico Week a mini- 
mum of 34.hours was directly devoted to 
meeting the legal needs of the indigent of 
Collier County. This, of course, does not in- 
clude the preparation time of the panelists 
and the committee members, a total con- 
tribution of hours well into three digits. 

Documented attendance to the public edu- 
cations events, the seminars and the advice- 
only clinic totaled 80. One hundred attor- 
neys and guests attended the reception at 
the Registry Resort. Four special plaques 
were presented to attorneys Christopher 
Lombardo, David Dawson, and Christian 
and Victoria Felden for their extraordinary 
contribution of hours and dedication to pro 
bono. 

Together, the committee of the Volunteer 


Lawyers’ Project, the leaders of the Collier — 
County. Bar Association, the participating 
pro bono attorneys, and the public were well 
pleased with the final production of Pro 
Bono Publico Week. Sponsors for the pro- 
ject were quick to respond with support. 
The success of the project ensures that Pro 
Bono Publico Week will be an annual event 
provided by the pro bono program of the 
Collier County Bar Association. 


The following recipe for a successful new 
program is offered: 


Take a great idea 

Add a committee of mixed seasonings; 
Stock with substance; 

Blend carefully dates, details and duties; 
Lace liberally with compliments; 

Cook under medium heat, stirring con- 
stantly; 

Present with sparkling flourish. 

More information about Pro Bono Pub- 
lico Week can be obtained from: Jackie 
Barr, Executive Director, Courthouse Com- 
plex #A, Room 83, Naples 33962, telephone 
(813) 775-8566. B 


Official Bar address 


In the new Rules Regulating The Florida Bar made effective January 1, 1987, Chapter 
1, Paragraph 1-3.3 states: 
“Official bar address: Each member of The Florida Bar shall designate an official bar mail- 


ing address and business telephone number. If the address given is not the physical location 
or street address of the principal place of employment, then such information shall also be 
given. Each member shall promptly notify the executive director of any changes in any in- 
formation required by this rule.” (Emphasis added) 

The information maintained on individual members is public information. The files are 
open to public inspection upon request. The computer system which retains all information 
is capable of listing only one address and one telephone number. The business address and 
business telephone number are preferred to a home address or telephone. If, however, a mem- 
ber is not employed, is retired or for some reason does not have a business address, then a 
physical location must be listed. If a post office box is given, a physical location is also re- 
quired. 

The following form is printed for assistance of members in complying with the rule. Please 
list any changes or corrections in your address or telephone number. 


Mail to The Florida Bar, Membership Records Dept., 650 Apalachee Parkway, Tallahas- 
see, FL 32399-2300 


Attorney Number 
Name 
Physical Address/ Street 


P. O. Box (If any) 
City 
Business Phone — Area Code 
Signed 


State 


Number 


Note: July 1 is cutoff date for annual directory roster. 
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Criminal Law 


Florida’s Immunity Statute: 
A Proposal for Attack 


Your client has been served with a sub- 
poena to appear before an assistant state at- 
torney to undergo interrogation regarding 
drug charges. After talking with the client, 
and speaking to the prosecutor or the police 
officer involved, you determine that the ac- 
tivity under investigation could constitute a 
violation of both federal and state criminal 
laws. Your client would not voluntarily ap- 
pear or testify and intends to invoke his 
privilege against self-incrimination. But for 
the subpoena, your client would not testify. 

Most of us inform our clients that F.S. 
§914.04 will provide them with the neces- 
sary immunity covering their testimony. 
The author suggests that this issue is not 
without an avenue of attack. In an appro- 
priate case, when the client has both the in- 
clination and funds to pursue a lengthy ap- 
pellate process, the following challenge to 
the subpoena and statute may be appro- 
priate. 

The issue is whether the use of F-.S. 
§914.04 to compel a witness to testify under 
subpoena over a fifth and 14th amendment 
claim of privilege is unconstitutional for fail- 
ure to grant the witness both use and deriva- 
tive use immunity as required by the U.S. 
Constitution. 


The Federal Requirements’ 


The fifth and 14th amendments to the 
U.S. Constitution grant an individual in 
state proceedings the right to remain silent.” 
That right guarantees that in any type of 
proceeding, a person may refuse to answer 
questions which may “constitute a link in a 


chain of evidence leading to his conviction. 
3 


by Larry Schack 


The privilege against self-incrimination is 
not absolute.* The government may compel 
an individual to supply evidence that would 
normally be protected by the privilege 
against self-incrimination if the witness is 
provided immunity with regard to the testi- 
mony and evidence so compelled. In order 
for a grant of immunity to be constitution- 
ally adequate to compel an individual to 
provide testimony or evidence over such a 
claim of privilege, the grant of immunity 
must be as extensive as the fifth amendment 
privilege in scope and effect. The Supreme 
Court in Kastigar v. United States, 406 U.S. 
(1972), reh. denied, 408 U.S. 931 (1972), de- 
fined the required scope of the immunity by 
holding that “immunity from use and de- 
rivative use [of the testimony and other evi- 
dence] is coextensive with the scope of the 
privilege against self-incrimination, and, 
therefore, is sufficient to compel testimony 
over a claim of the privilege.” 


The U.S. Supreme Court in Kastigar held 
that it is not necessary under the fifth 
amendment to grant a witness “transac- 
tional” immunity to compel his testimony 
over a claim of fifth amendment privilege. 
On the other hand, a statute that grants 
“use” immunity but fails to grant “derivative 
use” immunity is insufficient to pass consti- 
tutional muster.® Thus, the issue is whether 
F.S. §914.04 provides the witness with “use” 
and “derivative use” immunity and is, there- 
fore, “coextensive with the scope of the 
privilege against self-incrimination.”’ 

“Use” immunity prevents the prosecution 
from directly using the evidence obtained 
from the witness against him. “Derivative 
use” immunity prevents the prosecution 
from using the evidence obtained from the 


witness to develop other incriminating leads 
or evidence against that witness. 

The problem with testimony that is com- 
pelled by a state-level prosecutor is particu- 
larly acute when the testimony elicited may 
also provide a basis for prosecution of the 
witness on federal charges. In those situ- 
ations it is particularly essential to be sure 
that the state statute scrupulously complies 
with federal constitutional requirements 
since the witness may be facing potential 
prosecution from more than one sovereign 
jurisdiction. In Murphy v. Waterfront Com- 
mission of New York Harbor, 378 U.S. 52, 
79 (1964), the U.S. Supreme Court held 
that: 

[A] state witness may not be compelled to give 
testimony which may be incriminating under fed- 
eral law unless the compelled testimony and its 
fruits cannot be used in any manner by federal 
officials in connection with a criminal prosecution 

A state grant of immunity broad enough 
to satisfy fifth amendment requirements, 
i.e., one granting both “use” and “derivative 
use” immunity, will be interjurisdictional. 


The Florida immunity Statute 

The question posed by this article is 
whether the use of F.S. §914.04 by the state 
attorney to compel a witness to testify, who 
faces multijurisdictional prosecution, satis- 
fies the federal constitutional requirements. 
In order to answer that question one must 
determine whether the Florida immunity 
statute provides a witness in this type of 
scenario with “derivative use” immunity as 
required by the fifth amendment. F.S. 


§914.04 provides as follows: 

No person who has been duly served with a sub- 
poena or subpoena duces tecum shall be excused 
from attending and testifying or producing any 
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book, paper, or other document before any court 
having felony trial jurisdiction, grand jury, or 
state attorney upon investigation, proceeding, or 
trial for a violation of any of the criminal statutes 
of this state upon the ground or for the reason 
that the testimony or evidence, documentary or 
otherwise, required of him may tend to convict 
him of a crime or to subject him to a penalty or 
forfeiture, but no testimony so given or evidence 
so produced shall be received against him upon 
any criminal investigation or proceeding. Such 
testimony or evidence, however, may be received 
against him upon any criminal investigation or 
proceeding for perjury committed while giving 
such testimony or producing such evidence or for 
any perjury subsequently committed. [Emphasis 
added]. 


The key wording for the resolution of this 
issue is the italicized portion of the statute. 
It is this author’s contention that the plain 
wording of the statute only prohibits the 
state from using the compelled testimony or 
evidence itself against the witness in subse- 
quent investigations or proceedings, not the 
derivative fruits of that testimony or evi- 
dence. That is, the statute provides “use” 
but not “derivative use” immunity. That 
reading of the statutory language is but- 
tressed by the U.S. Supreme Court’s hold- 
ing in Counselman v. Hitchcock, 142 U.S. 
547 (1892). In Counselman at 560 the fed- 


eral statute under attack read in relevant 
part as follows: 


No... evidence obtained from a party or witness 
by means of a judicial proceeding in this or any 
foreign country, shall be given in evidence, or in 
any manner used against him or his property or 
estate, in any court of the United States, in any 
criminal proceeding, or for the enforcement of 
any penalty or forfeiture... . 


The U.S. Supreme Court held that the 
statute protected the witness from the use 
of the testimony against the witness or the 
witness’ property. The court in Counselman 
at 564-565 continued: 


But it had only that effect. It could not, and 
would not, prevent the use of his testimony to 
search out other testimony to be used in evidence 
against him or his property, in a criminal pro- 
ceeding in such court. It could not prevent the 
obtaining and the use of witnesses and evidence 
which should be attributable directly to the testi- 
mony he might give under compulsion, and on 
which he might be convicted, when otherwise, 
and if he had refused to answer, he could not 
possibly have been convicted. 

The constitutional provision distinctly declares 
that a person shall not “be compelled in any 
criminal case to be a witness against himself,” and 
the protection of section 860 is not co-extensive 
with the constitutional provision. Legislation can- 
not detract from the privilege afforded by the con- 
stitution. 


Portrait 
of the Great American Investor 


Lisa Kramer looks after patients with names like Smokey 
and Snowball. But she looks after herself, too. Lisa invests in 
U.S. Savings Bonds. 

Bonds pay competitive rates, like money market accounts. 
Find out more, call 1-800-US-BONDS. 


U.S. SAVINGS BONDS 


THE GREAT AMERICAN INVESTMENT 


Bonds held less than five years earn a lower rate. A public service of this publication. 
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The court held that the language of §860 
did not provide immunity for the derivative 
use of the compelled evidence. F.S. §914.04 
is no broader, and in fact is not as broad, as 
the statute struck down in Counselman. 
The statute in Counselman clearly prohib- 
ited use “in any manner,” and yet it did not 
survive constitutional attack. 


The Florida Court Decisions 

All five of the district courts of appeal in 
Florida have discussed the scope of immu- 
nity provided by F.S. §914.04.8 All except 
the Fifth District have discussed the ques- 
tion of whether the statute provides “deriva- 
tive use” immunity. An examination of 
those cases reveals the district courts deter- 
mined that the statute provided for “deriva- 
tive use” immunity premised on one of two 
grounds: either based on the Florida Su- 
preme Court case of Popper, or on the prior 
holdings of other district courts which in 
turn had based their decision on Popper. 
The opinion providing the entire founda- 
tion for that house of cards is State ex. rel. 
Hough v. Popper, 287 So.2d 282 (Fla. 
1973). 

A close examination of Popper will dis- 
close that the Florida Supreme Court in 
that case did not hold that F.S. §914.04 pro- 
vided “derivative use” immunity. The Pop- 
per case was decided under former §914.04 
which granted a witness “transactional” im- 
munity for compelled evidence under cer- 
tain situations.? In Popper, the defendants 
were indicted on conspiracy and bribery 
charges. Prior to being indicted, they had 
been subpoenaed and required to testify in 
criminal proceedings against the alleged co- 
conspirator. The defendants then moved to 
dismiss the indictment claiming they had 
been immunized from prosecution by virtue 
of their compelled testimony. The test under 
the former transactional immunity provi- 
sion was whether the defendants were being 
prosecuted “for any offense substantially 
connected with the transaction, matter or 
thing concerning which he testified. . . .”!° 
The issue in Popper was not the existence 
or lack of “derivative use” immunity under 
§914.04 but rather the question of whether 
the crimes for which they were indicted 
were based on “any transaction, matter, or 
thing” concerning the information to which - 
they testified under subpoena. If so, the 
Popper defendants would have received 
transactional immunity, i.e., complete im- 
munity from prosecution. The court in Pop- 
per at 285 held that 


[I]f, however, the indictments [under review] do 
not relate to a transaction concerning which they 
testified pursuant to subpoena, but rather relate 


| 
| 


to an independent criminal transaction, F.S. 
§914.04, F.S.A., provides only “use” immunity. 
[Emphasis added] 

Thus, the case did not involve the issue 
of whether the statute provided both “use” 
and “derivative use” immunity, nor was it 
discussed in the case. In fact, the above- 
quoted language reveals that the Florida Su- 
preme Court recognized that §914.04 
merely provided “use” immunity when 
transactional immunity was not available. 

It is interesting to note that when the Sec- 
ond District Court of Appeal discussed the 
constitutionality of the statute, it opined 
that §914.04 would fail were it examined by 
the U.S. Supreme Court. In State v. 
McSwain, 440 So.2d at 503-504 (Fla. 2d 
DCA 1983), the appellate court stated: 


It seems clear to us that had the Florida Statute 
been the subject of scrutiny by the United States 
Supreme Court in the cases cited above, [citations 
omitted] it would have been held not to grant 
“derivative use” immunity and, therefore, not 
equal in scope with the Fifth Amendment. The 
wording of the section 914.04, in regard to the 
immunity granted, is virtually the same as that 
disapproved in Counselman v. Hitchcock, and 
not as broad as that approved by the Ohio Su- 
preme Court in State v. Sinito. 


The Second District then felt bound by 
Popper to uphold the statute. 

The Fifth District Court of Appeal has 
yet to address the issue posed by this article; 
however, in Alford v. Cornelius, 380 So.2d 
1183 (Fla. Sth DCA 1980), pet. rev. denied, 
389 So.2d 1107 (Fla. 1980), decided after 
Popper, the Fifth District in dealing with 
the issue of transactional immunity, dis- 
cussed former §914.04 and held that the 
facts of the case did not warrant transac- 
tional immunity for the petitioner, and that 
the statute would provide him only “use” 
immunity. That is the identical terminology 
utilized by Popper, and in fact the Fifth Dis- 
trict quoted the language used in that case. 
The wording of Alford suggests an under- 
standing by the Fifth District that §914.04 
provided only the “transactional” and “use” 
immunity discussed by Popper. 


Conclusion 

The plain wording of §914.04 does not 
provide for “derivative use” immunity. It is 
axiomatic that “{c]riminal statutes are to be 
strictly construed according to the letter 
thereof,” and construed in favor of an ac- 
cused (in this situation, the subpoenaed wit- 
ness).!! A “court cannot, in order to bring a 
statute within the fundamental law, amend 
it by construction.”!2 When the conduct.un- 
der investigation may subject the witness to 
both state and federal prosecution, in order 
for the investigative subpoena to be en- 
forced, the prosecution must ask the trial 


court to do what is prohibited, i.e., to act as 
the state legislature and engraft language 
and protections that are not in the statute. !3 

F.S. §914.04 fails on its face to satisfy the 
requirements of the fifth and 14th amend- 
ments to the U.S. Constitution. The appel- 
late courts that have discussed the scope of 
immunity provided by §914.04 have found 
that it provides “derivative use” immunity 
based on an erroneous reading of the Pop- 
per case. As a result, the subpoena issued a 
witness facing multijurisdictional prosecu- 
tion should be quashed, or the witness’ re- 
fusal to answer questioning should be sus- 
tained.!4 


' For a general overview of the issue see An- 
notation: Adequacy, Under Federal Constitution, 
of Immunity Granted in Lieu of Privilege Against 
Self-Incrimination — Supreme Court Cases, 32 
L.Ed. 2d 869. 

2 Malloy v. Hogan, 378 U.S. 1 (1964). 

3 Stewart v. Mussoline, 487 So.2d 96, 97 (Fla. 
3d D.C.A. 1986); Counselman v. Hitchcock, 142 
U.S. 547, 566 (1892) (disapproved on other 
grounds in Kastigar v. United States, 406 U.S. 
441 (1972), reh. denied, 408 U.S. 931 (1972)). 

4Counselman v. Hitchcock, 142 U.S. 547 
(1892); Kastigar v. United States, 406 U.S. 441 
(1972), reh. denied, 408 U.S. 931 (1972). 

5 Kastigar v. United States, 406 U.S. at 449 
(1972), reh. denied, 408 U.S. 931 (1972). 

6 E.g., Counselman v. Hitchcock, 142 U.S. 
547 (1892); Arndstein v. McCarthy, 254 U.S. 71 
(1920), reh. denied, 254 U.S. 379 (1920). 

7Kastigar v. United States, 406 U.S. 441 
(1972), reh. denied, 408 U.S. 931 (1972). 

8 State v. Williams, 487 So.2d 1092 (Fla. Ist 
D.C.A. 1986); State v. McSwain, 440 So.2d 502 
(Fla. 2d D.C.A. 1983); Novo v. Scott, 438 So.2d 
477 (Fla. 3d D.C.A. 1983), pet. rev. denied, 446 
So.2d 100 (Fla. 1984); State v. Harrison, 442 
So.2d 389 (Fla. 4th D.C.A. 1983); Alford v. Cor- 
nelius, 380 So.2d 1183 (Fla. Sth D.C.A. 1980), 


pet. rev. denied, 389 So.2d 1107 (Fla. 1980). 

9 Fia.Stat. §914.04 was amended in 1982 to 
delete the availability of transactional immunity. 
No other changes were made to the statutory lan- 
guage. State v. McSwain, 440 So.2d at 504 (Fla. 
2d D.C.A. 1983). 

10 State ex. rel. Mitchell v. Kelly, 71 So.2d 887, 
895 (Fla. 1954). 

1! State v. Wershow, 343 So.2d 605, 608 (Fla. 
1977). 

Td. at 607. 

13 See Jenny v. State, 447 So.2d 1351, 1353 
(Fla. 1984) (addressing Fia.Star. §914.04). 

'4The procedural aspects of raising this type 
of challenge are beyond the scope of this article. 
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Ask any C&S Trust Officer 
how we can support your 


efforts with Personal Trust 
and Corporate Trust Services. 


Fort Lauderdale 
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One Financial Plaza 33394 
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Fort Myers 
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Business Law 


Attorneys’ Liability in Connection with 


Greater attention must be given to legal 
opinions as attorneys are being more fre- 
quently named as defendants, and liability 
is increasingly being extended to third par- 
ties. Clearly, a written legal opinion can be 
an easy target when a transaction sours, yet 
only limited guidance is provided by judi- 
cial authority. Opinions have developed and 
evolved by a mix of custom, bargaining and 
need. Negotiating opinion language, while 
it can be intellectually stimulating, is just 
as often frustrating and time-consuming. 
Clients generally do not understand or appre- 
ciate the complexity of writing legal opin- 
ions and are often more concerned about 
the financial expense they must incur in con- 
nection with preparation of the opinions. 


Common Law Duty and Liability 

Common law malpractice principles de- 
fine the basic standard of care in rendering 
a legal opinion and require the attorney to 
exercise (i) care, knowledge, skill and abil- 
ity; and (ii) due diligence both to determine 
applicable law and to ascertain relevant 
facts. 

A general negligence standard is appli- 
cable to the issuance of opinion letters. 
When the lawyer is rendering advice not 
within a recognized legal specialty, he must 
exercise “such skill, prudence and diligence 
as lawyers of ordinary skill and capacity com- 
monly possess and exercise in the perform- 
ance of the tasks which they undertake.”! 
Mere errors in judgment, such as misinter- 
preting a gray area of law or nonnegligent 
mistakes, are not actionable. 

The cases apply a local standard and hold 
that the attorney must exercise the care, 
skill and diligence exercised by prudent prac- 
ticing attorneys in his locality.” 


Opinion Letters 
by Gregory C. Yadley 


The standard of care is more stringent for 
attorneys rendering opinions with respect 
to a matter within a recognized legal spe- 
cialty—whether the attorney possessed and 
exercised the knowledge, skill, and care or- 
dinarily used by a specialist in similar cir- 
cumstances.’ Attorneys without specialized 
experience who engage in work in a special- 
ized field do so at their peril, for they will 
likely be held to the standards of that spe- 
cialty.4 


The Rules of Professional Conduct gov- 
erning Florida lawyers are consistent with 
the caselaw and require that a lawyer pro- 
vide “competent” representation to a client. 
Rule 4-1.1, Rules Regulating The Florida 
Bar, states that competent representation 
requires “the legal knowledge, skill, thor- 
oughness and preparation reasonably nec- 
essary for the representation.” 


The comment to Rule 4-1.1 acknowl- 
edges that whether a lawyer employs the 
requisite knowledge and skill in a particu- 
lar matter is based upon an analysis of 
many factors, including the relative com- 
plexity and specialized nature of the mat- 
ter; the lawyer’s general experience; his train- 
ing and experience in the field in question; 
the preparation and study the lawyer is able 
to give the matter; and the feasibility of re- 
ferring the matter, associating or consult- 
ing with a lawyer of established competence 
in the field in question. 


In other words, whether special expertise 
is required or whether the required profi- 
ciency is that of a general practitioner de- 
pends on the circumstances. The Comment 
also acknowledges that in an emergency 
(when a referral to or consultation or as- 
sociation with another lawyer would be im- 


practical), the lawyer may give advice con- 
cerning a matter in which the lawyer does 
not have the skill ordinarily required. 

In addition to acting with competence, 
the lawyer must act with reasonable dili- 
gence and promptness in representing a cli- 
ent.® 


Evolution of Liability to 
Third Parties 

The traditional and longstanding view is 
that the attorney owes no duty of care to 
a third party absent privity of contract.’ 
Even when the attorney rendered a false 
opinion letter knowing it would be given to 
a third party and that the letter would in- 
fluence the third party, courts have found 
no liability absent privity of contract.® 

California exemplifies an emerging trend 
in the law, that regardless of the lack of con- 
tractual privity, a professional may owe a 
duty of care to a third person, and may be 
liable if the third person, who was intended 
to be benefited by his performance, is in- 
jured by the negligent execution of that 
duty. Under California law, such liability 
sounds in tort. A duty of due care in ren- 
dering a legal opinion is owed to third par- 
ties that an attorney expected or attempted 
to influence on behalf of his client. Failure 
to exercise such due care will result in 
liability.? 

With two specific exceptions, Florida law 
in this area is clear; attorneys do not owe 
a duty of reasonable care to third parties 
in the rendition of legal services for a cli- 
ent.!° Therefore, as a general rule, a party 
not in privity with an attorney cannot main- 
tain a “legal malpractice” or “professional 
negligence” action against an attorney. The 
only exceptions to this rule to date are: (i) 
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when it is the apparent intent of the client 
to benefit a third party, for example, when 
an attorney injures a nonclient beneficiary 
by negligently drafting a will; and (ii) when 
an attorney engages in fraudulent conduct 
which damages a nonclient.!! 


In the recent case of Angel, Cohen & 
Rogovin v. Oberon Investments, N.V.,512 
So.2d 192 (1987), the Florida Supreme 
Court overturned a decision of the Third 
District Court of Appeal which had ex- 
panded the exceptions to the privity rule. 
Oberon involved a defendant attorney who 
knowingly aided one Leonard Treister (an- 
other attorney) in secretly extracting a 
profit from a real estate transaction with 
Treister’s own client. The court held that 
the defendant attorney had a duty to act for 
the nonclient if the defendant attorney 
knew that Treister was a fiduciary for the 
plaintiff and, further, that the defendant 
attorney knew of the conflict of interest that 
tainted Treister’s actions. 


In reversing the appellate court’s decision, 
the Florida Supreme Court held that even 
if the defendant knew of the conflict of in- 
terest between the other attorney and his 
client, it was apparent that the professional 
services rendered to the other attorney were 
not intended to benefit that attorney’s 
client. The Supreme Court emphatically 
refused to retreat from the traditional 
privity requirement, stating, “We . . . specifi- 
cally reject the invitation to adopt Califor- 
nia’s balancing of factors test.”!2 


Duty to Investigate 

Although, in preparing a legal opinion, 
the attorney should make inquiry into the 
relevant facts, and while he should not ac- 
cept as true that which he should not rea- 
sonably believe to be true, he does not have 


the responsibility to “audit” the affairs of 
his client or to assume, without reasonable 
cause, that a client’s statement of the facts 
cannot be relied upon.!3 

In Formal Opinion 335 of the ABA 
Committee on Ethics and Professional 
Responsibility (1974), the American Bar 
Association provided advice on proper 
investigation. Although Opinion 335 deals 
with inquiry underlying opinions on sales 
of unregistered securities, it is instructive 
with respect to corporate transactions gen- 
erally. It should be noted, however, that the 
ABA’s guidelines may conflict with the 
interpretation by the SEC of its Rule 2(e). 

For representations as to points of law, 
the usual standard of care for attorneys, 
that of the skill and knowledge ordinarily 
exercised, applies. When the “facts” recited 
in an opinion are within the personal knowl- 
edge or expertise of counsel, the lawyer will 
be held to a higher duty. For example, coun- 
sel is more likely to be held accountable for 
representations about corporate structure 
than particular accounting methods used. 

When there are indications that the 
“facts” given to counsel are incorrect, in- 
complete or inconsistent, counsel has a duty 
to investigate, and, therefore, should be 
alert for warning flags on both legal and fac- 
tual matters. In addition, certain types of 
facts may require first-hand verification, 
such as the articles of incorporation or the 
terms of a material contract; others may sim- 
ply require management representations or 
receipt of certificates from state authorities. 
When relying on management representa- 
tions, they must be realistic. 


Reliance on Other Counsel 
and Certificates 

Generally, while the attorney is called 
upon to issue opinions of Florida law, it is 
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not uncommon in a commercial transaction 
to be requested to render an opinion on the 
corporate and other laws of a state in which 
the attorney is not admitted to practice. 
Canon Six of the ABA Code of Profes- 
sional Responsibility (April 1975) and the 
related Ethical Considerations support the 
proposition that it is appropriate for law- 
yers to opine on the corporate and other 
laws of states in which they are not admitted 
to practice. The standard is competence, not 
licensure. In light of the large body of case- 
law and published commentary on Dela- 
ware corporate law, many corporate prac- 
titioners who deal with Delaware law rou- 
tinely consider themselves competent to 
opine on Delaware corporate law. 

- The most conservative way to approach 
questions of foreign law is to engage local 
counsel. There is often more involved than 
simply researching statutes of other states. 
There may be recent cases, regulations and 
opinions or views of state regulatory authori- 
ties of which local counsel would be aware. 
In addition, laws other than corporation 
laws may be relevant, perhaps in unex- 
pected ways. The same standards of liabil- 
ity are applicable to a mistake made on for- 
eign law as are to Florida law.!4 


When local counsel is engaged or when 
specialized counsel is brought into a com- 
plex transaction, the lawyer’s particular 
liability is reduced but generally not elimi- 
nated. Specifically, negligence in recom- 
mending other counsel and accepting or re- 
lying on opinions that should be recognized 
as being erroneous will cause problems. 

Lawyers must, of course, rely heavily on 
others for factual information relevant to 
their opinions. Normally, lawyers should be 
entitled to rely for factual matters on rep- 
resentations and warranties contained in 
agreements and other closing documents on 
which the lawyer is opining, and in certifi- 
cates of officials, company officers or 
others, unless aware of circumstances that 
would makesuch reliance unreasonable or 
erroneous. In general, the lawyer should be 
satisfied that the persons providing such in- 
formation are competent to do so and un- 
derstand the inquiries that have been made 
of them and the statements they are mak- 
ing. 

When the lawyer has no past familiarity 
with the matters involved and intends to 
make no inquiry, the lawyer’s opinion 
should be clear in this regard. Normally, 
counsel giving a “known to us” opinion 
should make some reasonable inquiry de- 
signed to identify matters of the type re- 
ferred to therein. For example, when the law- 
yer is stating that a transaction does not vio- 


late agreements “known to counsel,” the law- 
yer may not have to search the client’s files 
as one would in response to a subpoena or 
to review the client’s minutes for references 
to possible agreements of the type in ques- 
tion. But the lawyer should review recent 
SEC reports and filings which would be ex- 
pected to refer to major agreements, make 
inquiry of responsible officers who would 
be generally familiar with such agreements 
and, perhaps most importantly from an ap- 
pearance standpoint, review agreements 
handled for the client by others in the law- 
yer’s firm. 

Characteristically, one or more opinion 
paragraphs containing some or all of the fa- 
miliar “legal, valid, binding and enforce- 
able” language form the heart of every opin- 
ion letter relating to corporate agreements 
and obligations. It is designed to indicate 
the extent to which the rights of the ad- 
dressee of the opinion will be respected in 
court (hence the term “remedies opinion”). 

The availability of a court remedy is an 
elusive concept. It means that if there is a 
default in performance of an obligation (1) 
if a failure to pay or other damage can be 
shown and (2) if the defaulting party can 
be brought into a court which will hear the 
case and apply the governing law, then, sub- 
ject to the availability of defenses and the 
exceptions stated in the opinion, the court 
will provide a money damage (or perhaps 
injunctive or specific performance) rem- 
edy.!5 


Qualified Opinions 

It bears mentioning that, as a basic con- 
cept, it is unfair to ask lawyers to give opin- 
ions for which the necessary review is 
impossible or impractical under the circum- 
stances. Lawyers are not generally the most 
appropriate parties on whom to thrust the 
risk of uncertainties which cannot be elimi- 
nated. Rather, this is the function of a rep- 
resentation or warranty or an express busi- 
ness risk assumption. For example, when 
acorporation has extensive and diverse op- 
erations, to opine that the corporation has 
full power and authority to conduct its busi- 
ness as now conducted and that the corpo- 
ration and its subsidiaries are qualified as 
corporations in all jurisdictions when such 
qualification is required, and further, that 
its operations do not violate any law of any 
jurisdiction to which a corporation or any 
of its subsidiaries is subject, may well be 
overly broad. The investigation necessary 
to give such an opinion will often be cost 
prohibitive and, more importantly, may not 
be fundamental to the underlying transac- 
tion. 


In some areas, qualified opinions are ac- 
cepted simply because it is difficult to ob- 
tain an unqualified opinion. One such area 
is usury, for which there may not be enough 
caselaw to provide clear guidance. Issues 
such as whether contingent interest is includ- 
able in acomputation of interest or whether 
certain types of fees are includable are not 
frequently litigated, and it may not be pos- 
sible to require counsel to give an unquali- 
fied opinion. 


“Ethical” Standards of Care 

Standards of care for attorneys differ in 
different jurisdictions. Standards of what 
is considered desirable practice (sometimes 
said to be “ethical” standards) are continu- 
ally evolving and a distinction between such 
practice standards and what are clearly 
rules, sometimes said to be “disciplinary” 
standards, should be recognized in malprac- 
tice or disciplinary proceedings. 

Generally, counsel does not have liabil- 
ity merely for failure to meet ethical 
standards. Otherwise it is believed that clarifi- 
cations of recommended practice may un- 
intentionally be inhibited by fear of impos- 
ing only stringent disciplinary standards. !6 
Ethical standards may, over time, evolve 
into disciplinary standards. 


Conclusion 

It is important to remember the “Golden 
Rule” and not to overreach in requesting 
legal opinions. Legal opinions should be con- 
cerned with conclusions of law. The com- 
petence and specific engagement of the opin- 
ing lawyer should be clearly determined at 
the earliest possible time. The lawyer should 
not become generally responsible for the cli- 
ent’s factual representations or the legal or 
business risks inherent in a transaction. Be- 
cause the facts exist as they are and the state 
of the law applicable to them may be un- 
certain, an unqualified opinion—or any 
opinion at all—may well be inappropriate. 
Most importantly, making appropriate in- 
quiries and investigations is the best means 
of preventing attorney liability in connec- 
tion with a legal opinion. BJ 
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13 See American Bar Association Committee 
on Ethics and Professional Responsibility, For- 
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transaction. 

14 Edgan v. Steinbrink, 202 App. Div. 477, 195 
N.Y.S. 810 (ist Dept. 1922). 
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deemed to be evidence of breach of duty of due 
care. 
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